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COMMENTS ON ESSENTIAL HEALTH BENEFITS

| appreciate the opportunity to present comments to HHS implementation of its obligation
to define the scope of benefits provided in the ten categories identified as “essential health
benefits” under Section 1302 of the Affordable Care Act (ACA). The Women’s Law Project
(WLP) is a legal advocacy organization that engages in high impact litigation, advocacy and
education to advance the rights and status of women. Improving access to comprehensive,
quality, and affordable health care for women is one of many arenas in which the Women’s Law
Project advocates on behalf of women. By delegating to HHS the definition of essential health
care services, the ACA provides HHS with an opportunity to make a huge difference in the lives
of women, consistent with the ACA’s statutory charge to take into account the health care needs
of women* and prohibiting gender discrimination.? In furtherance of WLP’s interest in
eliminating insurance discrimination against women and expanding insurance coverage to
address women’s essential needs, | will incorporate responses to several of the questions posed
for consideration for today’s listening session into comments emphasizing concerns related to
women’s health.

e Balancing Comprehensiveness of Coverage and Affordability

The Institute of Medicine (IOM) has recommended that HHS take cost into account as it
defines the essential health care package and to start with a typical small employer market plan.
We think this is the wrong place to start. In the first place, the ACA does not charge HHS to
start from the cost perspective. Rather the charge is to define essential health care benefits. The
ACA offers other mechanisms for addressing cost, including premium rate review, limits on
premium increases, and improvements in delivery of care that should promote competition and
hold down costs.> 10M’s report acknowledges that exchange participation will “bring the
purchasing power of larger groups to the marketplace and, ideally, offer more comprehensive
coverage for what small employers are now paying ...”

Second, starting with the current costs of insurance will only serve to imbed the
limitations on benefits that we have been living with and undermine the goal of the ACA to
expand affordable insurance coverage. Providing essential health care will save money in the
long term. Individuals will receive timely and appropriate care which will avoid more expensive
care they would otherwise need.* For example, the expanded provision of contraceptive care
already approved by HHS will eliminate the greater costs of pregnancy-related care.” These
savings will likely reduce the cost of the insurance package that IOM recommends as the starting
place, rendering inaccurate the assumptions upon which the essential benefits were defined.
Classifying essential health benefits broadly will also save public expenditures on government
programs which may be relied upon when essential care is not covered by insurance.

HHS’ goal in defining essential health benefits should be to maximize benefits and take
advantage of cost-savings from providing more comprehensive benefits.



e Ensuring an Appropriate Balance Among Categories of Essential Health Benefits
e Preventing Discrimination.

WLP believes that HHS should provide comprehensive coverage for all categories of
essential health benefits, including coverage for a full continuum of care needed for specific
conditions. Congress intended for a comprehensive set of benefits that would correct
longstanding coverage gaps in the individual and small group markets, as evidenced by the fact
that maternity care, mental health and substance abuse services — categories that are routinely
not covered by insurance plans — are explicitly included as categories in the package. The EHB
package must be a strong federal floor. The Secretary should develop a consistent, specific, and
standard benefit package. In developing this package, HHS should consider clinical evidence,
best practice standards of care, and the health care needs of patients, particularly populations
historically underserved by insurance.

When determining whether the essential health benefit package meets women’s needs in
particular and addresses historical sex discrimination in insurance, HHS should consider
recommendations issued by professional organizations of health care providers that care for
women across their lifespan, including the American College of Obstetricians and Gynecologists
(ACOG), which issues regularly-updated recommendations related to reproductive health care
for women and adolescent girls, and the American Academy of Family Physicians, which also
issues clinical recommendations for preventive services, obstetrics, and other health care areas
important to women’s health. We also ask that you specifically consider the particular
importance of providing and specifically defining coverage for comprehensive maternity and
behavioral health services for women. Research we have undertaken for a soon to be published
report on women’s health provides compelling evidence for the need for defining these benefits
specifically and comprehensively.

Maternity and Newborn Care

The inclusion of maternity and newborn services as an essential health benefit is a given.
There can be no debate that such services are in fact essential to women. However, the term
“maternity” is not defined in the ACA and is susceptible to several meanings. This is one area
where IOM’s recommendation of specificity should clearly be followed. The term “maternity
coverage” could be interpreted as including any single or combination of the following elements
of pregnancy-related health care: hospitalization and care for delivery, prenatal care, and
postpartum care. Whether HHS defines the term comprehensively or not will make a dramatic
difference in the lives of women and their newborns. Leaving the term undefined will
potentially leave women without critical health care.

Comprehensive maternity care is important for effectively protecting the health of the
pregnant woman and her newborn. Despite the enormous benefit of prenatal care, only 79.4% of
women in Pennsylvania who gave birth in 2008 received prenatal care in the first trimester,
below the U.S. Healthy People 2010 target of 90%.°

Early initiation of prenatal care allows the medical provider to diagnose any problems
with the pregnancy as soon as possible. It also gives the medical provider an opportunity to



educate women about behavioral risks, such as smoking and poor nutrition’ and prescribe
essential vitamins and treatment for infections that may prevent spina bifida® and passage of HIV
and other infections to the child.® Furthermore, prenatal care can prevent and monitor
pregnancy-related conditions such as gestational diabetes, high blood pressure and placental
problems which can harm women’s and newborns’ health. It connects women with high-risk
pregnancies to life-saving obstetrical and neonatal care.'°

Adequate prenatal care is critically important for reducing the maternal mortality rate. In
Pennsylvania, there were 86 maternal deaths between 2004 and 2008, constituting 11.7 maternal
deaths per 100,000 live births in Pennsylvania. ! Since 2000-04, the maternal mortality rate
jumped from 9.8 to 11.7, with more than twice as many African-American women dying than
white women.*?

Maternal health affects fetal health. Some studies have shown that access to early and
continuing prenatal care reduces the likelihood of preterm delivery.** Prematurity accounts for
one-third of all infant deaths in the first year of life,* and is the leading cause of perinatal
mortality.”> Women who receive no prenatal care are three times more likely to give birth to a
baby of low birth weight,*® which is often associated with perinatal mortality.!” Prenatal care is
cost-?gffective relative to the high costs of newborn intensive care and long-term institutional
care.

Postpartum care is recommended by the American Academy of Pediatrics and ACOG,
because they believe that it provides “important opportunities to assess the physical and
psychosocial well-being of the mother, counsel her on infant care and family planning, and
detect and give appropriate referrals for preexisting or developing chronic conditions such as
diabetes, hypertension, or post-birth depression.”*® Postpartum conditions that may last for a
year or longer include postpartum depression, breastfeeding, bladder/bowel dysfunction, and
concerns about sexuality and contraception.?’ As short intervals between pregnancies may lead
to low birth weight and preterm birth, contraceptive counseling is particularly important in this
post-birth period when pregnancy may occur.”*

The only way to provide appropriately balanced maternity and newborn coverage is to
require coverage of the full continuum of care required by women with either low or high risk
pregnancies.

Mental Health and Substance Use Disorder Services

Mental health and substance use disorder services are also particularly critical for
women’s health. While researching our soon to be published report on women’s health, the
WLP found that women’s health is inseparable from the discrimination and disproportionate
burdens placed on them as a result of bias and stereotypes imposed on them in our homes and
communities, schools and workplaces, and in the health care system. As a consequence, women
are suffering from mental health and substance use disorders for which they are sorely in need of
access to medical care. Specifically, we found that:



e Long-held gender-based stereotypes and hostility towards women leads to the sexual
and domestic abuse of women, which often cause long term mental health
consequences, including post traumatic stress disorder, anxiety, suicide attempts,
substance use, and eating disorders.??

e Women are disproportionately burdened by poverty and, as a consequence,
experience the health risks and conditions associated with poverty, including post
traumatic stress disorders as well as depression and anxiety disorders. Women living
in poverty are often unable to access even basic health care for themselves and their
families let alone behavioral health care.?

e Sex stereotyping leads to a disproportionate share of caretaking falling on women and
causing them to experience high rates of depression and anxiety.*

e Ongoing discrimination in the workplace in pay and occupation and based on
pregnancy, caretaking, and domestic and sexual violence leads to an array of
psychological health problems, including depression and post traumatic stress.”

e Young women, subjected to unequal opportunity in sports and sexual victimization in
school are at risk for a wide range of psychological harms, including anxiety,
substance use, suicidal thoughts, depression, eating disorders, long-term depression
and post traumatic stress disorder.?®

Appropriate, high quality behavioral health care for mental and substance use problems
and illness has been found to be both effective and cost-effective.?’ Yet, millions of women go
without care, with consequences for families. The behavioral health coverage should be
structured to enable women to access gender-specific, culturally competent, and trauma-
informed behavioral health prevention and treatment services.

Additional Essential Health Benefits

The Women’s Law Project applauds HHS’ decision to require coverage of a number of
women’s preventive health care services, including the full range of FDA-approved
contraceptive methods, counseling, and patient education, with no out-of-pocket costs. We urge
HHS to include women’s preventive health services in the essential health benefit package. We
wish we could be talking about the full range of women’s reproductive health care needs today
and regret that statutory restrictions on access to abortion services have prevented the ACA from
addressing all of women’s essential health care needs.

Addressing Benefit Limitations and Cost-Sharing

Once the contours of the essential health benefits are defined, it will be necessary to
insure that the benefits are real and not illusory. This can only be accomplished by restricting
insurer discretion on benefit limitations and cost-sharing, so that those covered by the plans are
in a position to truly take advantage of them. Health plans should not be permitted to impose
deductibles and copays that make the service unaffordable. Nor should they be permitted to

5



institute impossibly low thresholds of allowed services, such as low numbers of allowed
inpatient hospital days or number of counseling sessions.

Conclusion
Both the ACA mandate to take into account the needs of women and children and the
prohibition on discrimination on the basis of sex support coverage definitions and requirements

that comprehensively address women’s reproductive and behavioral health care needs.

Thank you for your consideration of these comments.
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