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Sometimes life comes full circle — by place and circumstance.  Pennsylvania, for me, became 
both.  The circle began in pain and ended in pain — with one bright spot. 

My own story about the indignities of trying to gain access to necessary health care began years 
ago when I was the victim of the state’s medieval treatment of women seeking an abortion.  My 
first husband had abandoned me and my three small daughters.  Pregnant and sinking into pov-
erty, the only way to obtain a medically safe procedure was to be diagnosed unfit as a potential 
parent by a hospital panel of all-male doctors.  I was also required to obtain my estranged hus-
band’s written permission.  It was a harsh lesson on the frustration and humiliation borne by 
women in desperate need of basic health care. 

As personally devastating and thoroughly degrading as my experience was, my procedure was at 
least safe and legal.  That was not the experience of the vast majority of women at that time, 
whose only options were to put their lives on the line — as well as their dignity — and seek un-
safe illegal abortions.  The scope of this reality and its overwhelmingly harmful effects on wom-
en became the force and the pedestal for Roe v. Wade, the very reasons that legal protection be 
given to abortion.  But it was more; its broader effect was to begin to shine a public light on the 
inferior health care given women. 

For many years, I lived in Washington, DC and commuted on weekends to my home in central 
Pennsylvania.  In Washington, as President of NARAL Pro-Choice America, I took up the 
struggle for a woman’s right to full reproductive health care and personal liberty.  Twenty-five 
years later, this work came to a grinding halt for me when life’s circumstances required me to 
become the caregiver for my late husband who, already living with Parkinson’s disease, had tak-
en a catastrophic fall and suffered life-threatening injuries.  I returned to Pennsylvania — a  dif-
ferent place and different circumstance — but, ironically no less in need of adequate and acces-
sible health care from the powers that be than when I was a single mother.  While overwhelmed 
with the care of my husband, my life was overtaken by the inadequacies of the health care sys-
tem.   
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Coming full circle, I once again found myself trapped by the inexorable web of health care di-
lemmas — this time paying enormous medical bills for my uninsured daughter, who had been 
seriously injured in a tragic horse accident and care for my husband.  What insurance coverage 
we had was far less than adequate to cover my husband’s growing needs.  What savings we had 
were wiped out to pay both for my daughter’s medical bills and to cover the gap between what 
our insurance covered and the actual cost of my husband’s care.  I gave up my job to care for 
my husband because we could not afford outside help.  Once again I faced the quagmire of 
health care and the emotional and physical toll exacted by inadequate or inaccessible health 
care, a toll borne disproportionately by women.   

The one bright spot in this painful time?  

Having returned to Pennsylvania, I decided to focus my energies on improving the health care 
system.  I spoke with Governor Rendell and Donna Cooper, his Secretary of Policy and Plan-
ning and an architect of his health reform package.  They recommended I contact my friends at 
the Women’s Law Project, who had recently held a forum about women’s health care needs in 
Pennsylvania.  As both a Pennsylvania resident and former national director of the NARAL 
Pro-Choice America, I was quite familiar with the WLP’s legal work to advance reproductive 
rights.  It was not until I began my weekly treks to Philadelphia that I learned about the full 
range and depth of work they do on a broad range of issues affecting women’s legal, health, and 
social status.   

For months we met; we researched; we analyzed; we finally decided that the public needed to 
know more about the intersection of health and law, and in particular about the huge impact 
that bias against women has on women’s overall health and the health of their families.  For all 
of the years that I have been involved in women’s rights and in women’s health care, I have 
never seen the connections between health and equality more dramatically demonstrated than it 
is in this report, Through the Lens of Equality: Eliminating Sex Bias To Improve The Health of Pennsylva-
nia’s Women.  While it paints a sobering picture of the health consequences of inequality, it also 
provides hope as it lays out a series of recommendations for policy makers, legislators, and ad-
vocates that frame the issues that must propel the next wave of activism for women’s equality.   

It has been a great honor to collaborate with the Women’s Law Project.  Their work with local 
issues and direct contact with women keeps them grounded on needs and trends.  Their insight 
is a true beacon about unmet needs.  Their exceptional legal skills, policy analysis, and keen un-
derstanding of operational issues facing government and health and social service providers has 
no parallel in any other organization with which I am familiar.   

This publication is a blueprint for improving women’s health through the elimination of sex 
bias.  While its focus is Pennsylvania, the findings and recommendations have nationwide appli-
cation.  It should be required reading for  policymakers and advocates and should generate a 
deep commitment to making changes not just to policy but to the underlying attitudes that have 
allowed bad policy — policy detrimental to over half the population — to persist.  

 

Kate Michelman 
Gettysburg, Pennsylvania 

March 30, 2012 
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The Women’s Law Project (WLP) is one of only a few public interest law centers in the nation 
devoted to women’s rights — and the only one in Pennsylvania.  Our vigorous advocacy to 
protect women’s rights and opportunities in Pennsylvania is crucial to the women and families 
in our state.  Moreover, because our populous and diverse state is often a bellwether of what 
happens nationally, our success — or failure — has consequences for women and children 
across the country.   

Since our founding in 1974, WLP has worked at the vanguard of the battle against sex bias, vio-
lence and injustice.  Combining high impact litigation, public policy advocacy and community 
education, we have forged an extensive track record of legal precedents, policy reforms, direct 
services and collaborations to improve the rights, safety and security of women and their fami-
lies — particularly those who have few resources and little political power.  Our expertise is 
broad, because women’s lives are multi-dimensional, and sex bias persists in all dimensions of 
private and public life.  Working across the range of issues that interact in women’s lives em-
powers WLP to identify cross cutting issues, and creates opportunities to change law and policy 
in ways that affect large numbers of women and families. 

Inspired by the public debate on health care, WLP embarked on an examination of the relation-
ship between the sex bias women experience and their health.  The goal was to build a state and 
federal policy agenda tailored to both overcoming sex bias and improving women’s health. 

We knew that discrimination and bias exist.  We also knew that women do not fare well on crit-
ical health measures.  Although we recognized the connection between women’s health and 
some aspects of societal bias and unlawful discrimination, we did not fully understand the ex-
tent to which sex bias and women’s health outcomes are linked.  Nor had we developed a com-
prehensive advocacy strategy that focused on both the legal and health inequities. 

As familiar as we were with women’s health-related issues, our more in-depth examination of 
the health consequences of inequality truly shocked us.  Despite decades of incremental pro-
gress on women’s rights, the inextricable link between women’s health and their legal status 
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cannot be denied.  As discrimination, bias, and violence against women persist, women have — 
and will continue to have — significant, inequitable, and avoidable health problems.  

In Through the Lens of Equality: Eliminating Sex Bias to Improve the Health of Pennsylvania’s Women, 
WLP examines four realms of women’s lives with a total of 10 discrete and overlapping spheres 
in which profound connections between sex bias and health exist and in which legislative and 
policy improvements are needed: 

Home and Community   

A.  Sexual Assault 
B.  Intimate Partner Violence 
C.  Poverty  
D.  Caretaking 

II.  Workplace 

III.  School  

A. Athletic Opportunity and Treat-
ment 

B. Sexual Victimization 

IV.  Health Care System   

A.  Reproductive Health 
B.  Insurance  
C.  Drug Treatment Trials 

This introduction summarizes the historical context for and the present day status of women’s 
equality in the legal, social, and health arenas.  Each chapter of the report provides a thorough 
discussion of the relevant national and Pennsylvania laws and data and offers suggestions about 
how to best make use of this report.  The connections made between sex bias and women’s 
health and suggestions for reform are of national significance and apply to all states.  

Equality and Health:  The Context 

Historical Sex Bias 
The legal and social status of American women has changed dramatically in the last fifty years.  
Half a century ago, it was legal to segregate jobs by sex, to refuse to hire or promote on the ba-
sis of a person’s sex, to fire women who became pregnant, and to limit the number of women 
admitted to professional schools such as law and medicine.  Sexual and domestic violence were 
hidden from public view and public policy.  Abortion was illegal and the birth control pill was 
not yet on the market.  Today, women have taken their place in the working world and educa-
tional opportunities for women have expanded exponentially.  Sexual and domestic violence are 
recognized as crimes and some resources are available to its victims.  Abortion is legal and birth 
control is available. 

Despite these advances, deeply embedded cultural biases and stereotypes about women’s place 
in society continue to impede women’s equal participation in society.  In our homes and com-
munities women are subjected to violence, poverty, and the burden of caretaking responsibili-
ties.  In the workplace, women are paid less than men for the same work, remain concentrated 
in stereotypically female low-paying occupations, are subjected to sexual harassment and dis-
crimination on the basis of pregnancy and caregiving, and are denied advancement to manageri-
al and higher paying positions.  In school, young women are denied their fair share of sports 
opportunities and are sexually harassed and violated.  Women are denied essential reproductive 
health care and subjected to discrimination in access to insurance coverage.  Women pay more 
than men for the same coverage, and pregnancy is a pre-existing condition that often denies 
pregnant women access to insurance coverage and therefore maternity care.  Access to abortion 
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has been limited by burdensome legislative requirements, and providers and patients have been 
terrorized by an increasingly violent opposition.  Attacks on access to contraceptive services 
have grown.   

While many laws have been adopted to eliminate sex discrimination at work and at school, gaps 
persist that must be filled and enforcement needs to be strengthened.  This is particularly true in 
Pennsylvania.  While some Pennsylvania cities have outlawed employment discrimination on 
the basis of caregiving responsibilities and provide other accommodations for women who 
work, the Pennsylvania legislature has failed to adopt a statewide prohibition on discrimination 
on the basis of caregiver status or to provide family leave for caregivers.  In Pennsylvania, the 
law permits insurers to price the cost of health insurance higher for women than for men, re-
sulting in women paying more for individual health insurance policies and small employers pay-
ing more for health insurance for a predominantly female workforce.  Pennsylvania’s sexual as-
sault laws have for the most part eliminated discriminatory provisions, but the myths and stere-
otypes that continue to infect the criminal justice system hinder the investigation and prosecu-
tion of these crimes.  The health care perspective on domestic violence and sexual assault is far 
too limited.  Sexual assault is treated as a health care matter primarily in the immediate after-
math of a rape, even though the physical and emotional health consequences can be long last-
ing.  Although a number of health care providers recognize that domestic violence is also a 
health issue, screening for domestic violence in health care settings is not universal.  Poverty, 
which disproportionately impacts women, exacerbates the impact of sex bias in all of these 
realms.  

Women’s Health Status: Nationally and in Pennsylvania  
As bias and discrimination against women persist, women experience significant health prob-
lems.  Recent reports on women’s health status by the Kaiser Foundation and the National 
Women’s Law Center and Oregon Health & Science University present stark findings on the 
extent to which women’s health suffers.  

The most recent national Kaiser Women’s Health Survey reveals that one in five women be-
tween the ages of 18 and 64 are in fair or poor health, a figure that increases to one in four 

when limited to women between 50 and 64.1  The Kaiser survey also found that one-third of 
women live with a chronic health problem requiring ongoing medical attention.  Poor women 
are three times as likely as higher income women to report fair to poor health and African 

American women have higher rates of several chronic conditions.2  The chronic conditions 
most frequently experienced include arthritis, hypertension, and high cholesterol, with asthma 

and diabetes increasing in recent years.3  Mental health conditions are prevalent among women, 
with one in four of all surveyed women suffering from depression or anxiety, a number that 

increases with age, poverty level, and physical health problems.4  

Pennsylvania, with 6.5 million women, has consistently been found deficient in national studies 
on women’s health care measures.  In their 2010 health report card, the National Women’s Law 
Center and Oregon Health & Science University placed Pennsylvania 32 among the 50 states 

and graded it unsatisfactory with respect to the status of women’s health.5  Pennsylvania earned 
grades of failing or unsatisfactory in the following critical areas related to women’s health, 
which are listed with Pennsylvania’s ranking in relation to other states:   
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• Breast cancer death rate (44)  

• High blood pressure (41)  

• Diabetes (38)  

• No leisure-time physical activity 
(37)  

• Smoking (36)  

• Infant mortality (32)  

• Coronary heart disease death rate (32)  

• Obesity (29)  

• Binge drinking (29)  

• Life expectancy (28)  

• Lung Cancer death rate (24)  

• Stroke death rate (17)  

 

To alleviate women’s health problems, it is necessary to eliminate adverse experiences —
discrimination and bias — early in life and throughout life — and to improve access to health 
care, with an emphasis on care essential to women. 

Advocating for a Better Future 

We need to reform both the delivery of health care and the underlying sex bias in society to im-
prove the legal and health status of women.   

Health Care Reform 
Repeatedly raised throughout this report is the anticipated full implementation of the Patient 

Protection and Affordable Care Act (ACA) to expand access to better health care for women.6  
Signed into law by President Obama in March 2010, the ACA has the ability to transform 
health insurance in the United States, making it more accessible and more affordable for every-
one, including women.  If the ACA is fully implemented, it has the potential to provide com-
prehensive quality health insurance for all U.S. citizens through mandatory coverage of preven-
tive and essential aspects of health care, Medicaid expansion, and subsidies.  If fully implement-
ed, the ACA will eliminate discrimination that has historically denied access to health insurance 
for women and will mandate coverage of most essential elements of women’s health care. 

The ACA, however, contains gaps in coverage for health care essential to women.  Most im-
portantly, it does not mandate that insurers cover abortion care.  To the contrary, it prohibits 

federal funding of abortion care except in cases of rape, incest, and life endangerment,7 and 
permits states to ban the sale of insurance covering abortion care in the health insurance mar-
ketplace to be created by 2014.  In addition, most ACA provisions will not be implemented un-
til 2014 and will not apply to all segments of the employer sponsored health insurance market.  
The scope of benefits, cost of insurance and accessibility of insurance under the ACA will not 
be known until federal and state actors define these elements.  We still do not know, for exam-
ple, how maternity care will be defined in the benefit package.  Will it cover prenatal care and 
postpartum care or be more limited?   

Moreover, threats to ACA implementation exist.  The Supreme Court is reviewing the constitu-

tionality of the law in response to multiple legal challenges to essential provisions of the law.8  
The provisions the Court is reviewing include the individual mandate, which requires residents 
who can afford it to purchase qualified health plans or pay a fine, and the Medicaid expansion 
program, which expands Medicaid eligibility for residents to 133 percent of the federal poverty 

level.9  
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Eliminating Sex Bias 
The underlying inequality tolerated by society perpetuates discrimination and bias that have a 
deleterious impact on women’s health.  Deep seated cultural bias about women’s role in society 
must be exposed and eliminated.  Numerous targeted interventions — well beyond improving 
access to insurance through the ACA — are necessary to cure institutional and individual preju-
dices about women.  Eliminating barriers to equality requires targeted policy responses to pro-
vide essential services, policy changes, educational initiatives, and effective monitoring systems 
to address ongoing sex bias. 

Conclusion 
Through the Lens of Equality demands that we look past the impressive strides that have been 
made in women’s rights over the past fifty years.  Those incremental victories were hard won 
and took enormous courage and coordination, but past victories are not enough.  Looking to 
the future requires us to insist on equal treatment, equal access, and equal opportunity to 
achieve — not just healthy women — but a healthy society. 

A Guide to Using this Report 

Each chapter of this report provides in-depth research, analysis, and specific and extensive rec-
ommendations.  Following this introduction is an Executive Summary of the analysis and rec-
ommendations from each chapter.  For complete analysis and policy recommendations, please 
review each chapter in its entirety.  This report is available on WLP’s website, www.womens-
lawproject.org, and links to new research relevant to this report will be posted periodically. 

This report focuses on the intersection of law and health primarily in the context of legal, legis-
lative, and policy work in which WLP has experience and expertise.  Our overall objective is to 
provide research and recommendations that will assist reform efforts by policy makers and ad-
vocates, as well as health care providers, employers, and educators.    

As comprehensive as this report is, it is not an exhaustive account of all legal and health issues 
affecting women and girls.  We appreciate that woman are impacted by many societal challenges 
that have significant health consequences that we were unable to address as thoroughly as they 
deserved, such as immigration laws that deprive women of accessing the most minimal health 
care, or the health consequences of inadequate housing.  Similarly, the health, legal and financial 
challenges associated with depriving lesbian and gay couples of marriage, and the multitude of 
challenges faced by transgendered individuals are beyond the scope of this report.  We encour-
age readers to use this report as a foundation for ongoing research and advocacy that will better 
inform and guide efforts to improve the health, legal, and social status of women and girls.   
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648 F.3d 1235 at 1267, 1268. 



 

    

 

    
 

 

 

 

 

CHAPTER 1: THE IMPACT OF SEX BIAS IN THE HOME AND COMMUNITY 
ON WOMEN’S HEALTH 

Section A.  The Impact of Sexual Violence on Women’s Health 
In the United States, sexual assault of women is rampant in the home and in 
the community, and has serious and long-lasting health consequences.  In ad-
dition to the rape itself and immediate trauma, the consequences include phys-
ical injuries, chronic pain, sexually transmitted infections (STIs), gynecological 
problems, unwanted pregnancies, post-traumatic stress disorder (PTSD), sui-
cide attempts, substance abuse, and eating disorders.  The vast majority of 
rape victims suffer from chronic physical or psychological conditions.  Yet, in 
spite of the significant physical and psychological ramifications of sexual as-
sault, most of the public policy initiatives exist in law enforcement, not in 
health care.  Sexual assault is a crime, and the criminal justice system needs to 
be more responsive and needs to rid itself of practices that are victim blaming 
and deter women from seeking police assistance.  Only a minority of victims 
report to police; many of those who do suffer what they describe as “second-
ary victimization” by police officers, prosecutors, judges, and juries, who, in-
fected by systemic bias, do not believe them.  Such treatment reinforces the 
low reporting rates, and deters some victims from seeking health services.  In 
addition, women are not receiving sufficient or adequate health care to treat 
the impact of sexual assault.  Eliminating the threat to women’s health from 
sexual assault requires improving the response of both the law enforcement 
and health care systems. 

Recommendations for Reform  

• Include screening for sexual assault in health care; 

• Provide trauma-informed counseling; 
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• Require insurance coverage of health care for conditions resulting 
from sexual assault;   

• Increase funding for immediate and long term supportive services for 
victims of sexual assault; 

• Increase research-based prevention programs; and 

• Eliminate victim-blaming and gender bias from the criminal justice sys-
tem.    

Section B.  The Impact of Intimate Partner Violence on Wom-
en’s Health 
Intimate Partner Violence (IPV) is physical, sexual, or psychological harm 
committed by a current or former spouse, partner, or dating partner in order 
to gain power and control.  While IPV victims and perpetrators may be male 
or female, the majority of victims are women who endure abuse perpetrated 
by men.  Research has shown connections between IPV, particularly coercive 
control by one intimate partner against the other, and traditional gender-based 
stereotypes and hostility towards women.  IPV impacts women far beyond the 
immediate injuries they receive when physically and/or psychologically 
abused, affecting women’s short and long term physical and mental health.  
Women may be killed or suffer from chronic neurological, gastrointestinal, 
gynecological, cardiac, and mental health problems, while children exposed to 
IPV also bear long term psychological and developmental consequences.  Alt-
hough laws have been reformed and services have been developed to address 
IPV, the locus for addressing IPV remains in law enforcement.  While law en-
forcement has a role in addressing IPV, it should not be the only remedy.  A 
coordinated community response is necessary to protect victims from abuse 
and promote their health and well-being.   

Recommendations for Reform 

• Create community responses that include coordination between law 
enforcement and health and social services;  

• Provide health interventions that include IPV screening and are trau-
ma-informed; 

• Provide insurance coverage for treatment of conditions resulting from 
IPV. 

• Expand accommodations for IPV victims in employment, housing, 
and public assistance programs;   

• Increase capacity and quality of victim and batterer services; 

• Increase access to legal assistance and self-help legal resources to IPV 
victims; and 

• Train and educate the public, law enforcement, and the courts about 
IPV and the importance of addressing victim and child safety in PFA 
and custody determinations; 
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Section C.  The Impact of Poverty on Women’s Health 
Women are disproportionately burdened by poverty and the health risks and 
conditions associated with poverty.  This is due in large part to the persistence 
of discriminatory practices and stereotypes in the workplace, home, and socie-
ty at large.  In the workplace, women are paid less than men for the same 
work and are also sidelined into lower paying jobs.  Pregnancy, caretaking, and 
the impact of domestic violence and sexual assault can remove women partial-
ly or completely from gainful employment.  Once out of the paid employment 
economy, women are consigned to the U.S. welfare system that has been gen-
der-based from the outset.  Poverty has led many Pennsylvanians, especially 
women and children, to suffer from a host of physical and mental health 
problems.  These conditions include obesity, malnutrition, diabetes, coronary 
heart disease, asthma, HIV, cervical cancer, and high blood pressure.  Poverty 
is also associated with low breastfeeding rates, poor health outcomes from 
treatable illnesses, and post-traumatic stress disorder (PTSD).  The safety net 
of public and private programs has not alleviated either poverty or its negative 
impact on health.  

Recommendations for Reform 

• Eliminate sex discrimination in employment; 

• Expand access to affordable health care; 

• Improve access to cash, food, medical, and housing assistance pro-
grams;  

• Increase cash, food, and child care assistance to cover basic needs; and 

• Increase domestic violence shelters and services. 
 

Section D. The Impact of Sex Bias in Caregiving on Women’s 
Health 
Gendered stereotypes of women as homemakers and mothers underlie the 
disproportionate share of family caregiving placed on women.  Women com-
prise the majority of family caregivers for older persons, adults with disabili-
ties, and children, including children with special needs.  This burden is exac-
erbated by the failure of society to develop adequate legal, social, and econom-
ic supports for caring for aging and disabled adults and for children.  Caregiv-
ers are more likely than non-caregivers to experience heart disease, depression, 
lower back and neck pain, and lower resistance against infection.  Legal re-
form, increased work flexibility, and expansion of social services will alleviate 
the negative impact of caregiving on women.   

Recommendations for Reform 

• Prohibit employment discrimination on the basis of caregiving respon-
sibilities;  

• Make paid family and sick leave universally available;  

• Provide tax credits for caregiving;  

• Increase work flexibility; and 

• Expand high quality child, elder, and respite care.   



Through the Lens of Equality:  Eliminating Sex Bias to Improve the Health of Pennsylvania’s Women  

 

4  

CHAPTER II. THE IMPACT OF SEX BIAS IN THE WORKPLACE ON WOMEN’S 
HEALTH 
Women comprise a large segment of the workforce in the United States and in 
Pennsylvania.  Anti-discrimination laws opened the doors for women to enter 
the workforce in greater numbers, including jobs traditionally reserved for 
men.  Women work for the same reason men do: they have to work in order 
to support their families.  The societal perception that sex bias in the work-
place has disappeared because of the advances in law and legal protection is, 
unfortunately, erroneous.  Despite its illegality and the growing numbers of 
women joining the workforce, sex bias continues, manifesting itself in a varie-
ty of ways.  Women are paid less than men for comparable or equal work, are 
concentrated in stereotypically female low-paying occupations, are subjected 
to sexual harassment, are discriminated against on the basis of pregnancy and 
caregiving, and are denied advancement to managerial and higher paying posi-
tions.  The intersection of gender, race, and ethnicity compounds the sex bias 
experienced by women in the workplace.  While work can be good for wom-
en, employment sex bias leads to physical and psychological health problems 
and reduced access to health care.  

Recommendations for Reform 

• Expand and enforce federal, state, and local laws prohibiting discrimi-
nation based on sex, including pregnancy and caregiving; 

• Require employers to accommodate employees with temporary condi-
tions affecting their ability to perform job duties, including temporary 
conditions related to pregnancy;  

• Require employers to provide sick, family, domestic violence, and sex-
ual assault paid leave; and 

• Require breastfeeding accommodations in employment.  

CHAPTER III. THE IMPACT OF SEX BIAS IN SCHOOL ON WOMEN’S AND 
GIRLS’ HEALTH 

Section A.  The Impact of Sex Bias in Athletic Opportunity and 

Treatment on Women’s and Girls’ Health 

Physical activity is key to the health of girls and women. Girls today are partic-
ipating in organized sports in record numbers, thanks in large part to Title IX 
of the Education Amendments of 1972, a federal law prohibiting sex discrimi-
nation in educational programs receiving federal financial assistance.1  Re-
search demonstrates, however, that girls are not exercising enough and remain 
less physically active than boys.  This lack of physical exercise places young 
women at risk for obesity, major health problems, and risky behavior.  Sex bi-
as and school non-compliance with Title IX deprive young women of equal 
opportunities to participate in sports and to acquire the health benefits of 
physical activity.  Advocacy to bring schools into full compliance with Title IX 
is necessary to improve the health of young women. 
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 Recommendations for Reform 

• Achieve full compliance with Title IX through ongoing self-assessment 
and voluntary reform;  

• Aggressively monitor and enforce Title IX requirements;  

• Adopt mandatory annual public reporting of athletic participation and 
treatment by Pennsylvania schools; and 

• Audit and expand the provision of physical education instruction in 
schools. 

Section B.  The Impact of Sexual Victimization in Education on  

Women’s and Girls’ Health 

Young women are subjected to sexual victimization in school from elementary 
school through college.  “Sexual victimization” encompasses both sexual as-
sault and sexual harassment and includes behavior ranging from sexual com-
ments and inappropriate touching to criminal acts of sexual assault.  Young 
women are at greatest risk of being raped between the ages of sixteen and 
twenty-four and at higher risk if they are in college.  Such victimization not 
only deprives young women of an education but also causes physical, emo-
tional, and mental health problems that may follow them through life.  In 
some cases, the victim is so distraught that she becomes suicidal.  Increased 
prevention efforts and enforcement of laws that prohibit such conduct in our 
schools are necessary to protect the health, well-being, and lives of students.   

Recommendations for Reform 

• Increase sexual victimization prevention efforts;  

• Expand and fully enforce federal and state laws that prohibit such 
conduct in our schools;  

• Adopt and enforce an NCAA policy that sets forth guidelines, correc-
tive actions, and sanctions for violations;  

• Adopt protections for individuals who testify in school discipline pro-
ceedings to eliminate barriers to reporting and participating in such 
proceedings; and 

• Undertake significant educational efforts to protect the health, well-
being, and lives of female students.   

CHAPTER 4: THE IMPACT OF SEX BIAS IN THE HEALTH CARE SYSTEM ON 

WOMEN’S HEALTH  

Section A.  The Impact of Sex Bias in Reproductive Health Care 
on Women’s Health 
Reproductive health care provides enormous benefits for women’s health.  
Contraception enables childbearing to be limited and timed, averting unwant-
ed pregnancies and improving the health of women and babies.  Some contra-
ceptive methods also prevent transmission of human immunodeficiency virus 
(HIV) and sexually transmitted infections (STIs).  Abortion, which is safe, le-
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gal, and one of the most common surgical procedures in the United States, 
saves lives and is an essential component of women’s health care.  Maternity 
care, including prenatal, obstetric, and postpartum care, prevents loss of ma-
ternal and child life and markedly improves health outcomes for both women 
and children.  Reproductive health care, however, has been under attack for 
decades, despite the clear health benefits it confers upon women, and despite 
the constitutional protection afforded to women seeking reproductive health 
services.  Politically motivated restrictions, cutbacks or outright bans in gov-
ernmental subsidies, and concerted campaigns of harassment and violence 
against health care providers have chipped away at reproductive health ser-
vices and rights.  Over the years, these tactics have limited access to abortion 

for the poor2 and the young,3 as courts have weakened the applicable consti-
tutional standards.4  While the core right remains intact, the legal, political, and 
economic barriers impeding access to reproductive health care place women’s 
health at risk.  Significant public policy initiatives are necessary to nurture and 
support women’s reproductive health.  

Recommendations for Reform 

• Expand access to affordable and timely contraceptive and family plan-
ning services, emergency contraception, and maternity and abortion 
care;  

• Implement comprehensive, evidence-based sexuality education; 

• Ensure women receive accurate and complete information about their 
reproductive health option; 

• Eliminate laws that impede access to reproductive health care;  

• Protect patients and healthworkers from clinic violence through en-
forcement of FACE and adoption of statewide clinic buffer zone legis-
lation; and 

• Expand financial support for abortion through expansion of Medicaid 
funding of abortion and elimination of differential treatment of abor-
tion under the Affordable Care Act.   

Section B. The Impact of Sex Bias in Commercial Insurance on  
Women’s Health 
The discrimination that women experience in access to and cost of health in-
surance obtained from employers (the commercial group market) or directly 
from insurers (the commercial individual market), negatively affects their ac-
cess to health care and consequently, their health.  Women who obtain health 
insurance through the commercial group and individual markets experience 
gaps in insurance coverage with respect to pregnancy and maternity care, con-
traceptive services, and abortion care.  Furthermore sex discriminatory pricing 
of insurance deprives women access to insurance altogether.  These gaps 
cause a broad range of negative health outcomes for women, including in-
creased risk of maternal illness, low birth rate, premature birth, and infant 
mortality, delayed diagnoses, chronic illnesses, premature death, exposure to 
medical negligence, and mental health conditions.   
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Recommendations for Reform 

• Fully implement the Patient Protection and Affordable Care Act, 
providing maximum coverage of essential benefits for women; and 

• Immediately adopt state legislation providing comprehensive pregnan-
cy, maternity, and contraceptive coverage as well as equitable pricing.   

Section C.  The Impact of Sex Bias in Drug Trials on Women’s 
Health 
Until 1993, the Food and Drug Administration (FDA) excluded women from 
participating in drug treatment trials.  Although women are no longer explicit-
ly excluded from clinical drug trials, the sex breakdown of subjects paints an 
incomplete picture about how much is known (or unknown) about a drug’s 
effects on women.  Pregnant women especially lack information about how 
FDA-approved drugs will affect them or the fetus.  The exclusion of women 
from clinical drug trials has had major repercussions throughout the years.  
Women have suffered severe health consequences when drugs such as DES, 
oral contraceptives, and others are approved for use and prescribed without 
appropriate testing.   

Recommendations for Reform 

• Require pools of trial participants to reflect the prevalence of health 
conditions by sex; 

• Eliminate barriers to participation of women in drug trials; 

• Enforce and monitor analysis of drug trials by sex; 

• Eliminate politics from drug treatment trials and base decisions about 
drug trials and availability on scientific data; and  

• Inform the public about differences in side effects by sex, including in 
particular with respect to pregnancy exposure. 
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NOTES 

 

1
 20 U.S.C. § 1681(a) (2010). 

2
 See, e.g., Williams v. Zbaraz, 448 U.S. 358 (1980) (upholding state funding restrictions on abortion similar to 

those in the Hyde Amendment); Harris v. McRae, 448 U.S. 297 (1980) (upholding constitutionality of Hyde 

Amendment, restricting Medicaid funding for medically necessary abortions); Maher v. Roe, 432 U.S. 464 

(1977) (holding that U.S. Constitution does not require government funding programs such as Medicaid to 

subsidize abortion care). 

3
 See, e.g., Ohio v. Akron Ctr. for Reproductive Health, 497 U.S. 502 (1990) (upholding one-parent notifica-

tion for minors’ abortions with judicial bypass); Hodgson v. Minnesota, 497 U.S. 417 (1990) (striking down 

two-parent notification for minors’ abortions); Bellotti v. Baird, 443 U.S. 622 (1979) (upholding mandatory 

parental consent requirement for minors who seek abortions provided that state offers expeditious and confi-

dential alternative such as judicial bypass). 

4
 See, e.g., Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 877 (1992) (preserving 

core of abortion right while changing constitutional standard from strict scrutiny to undue burden test: re-

strictions on abortion are unconstitutional if their purpose or effect is to impose substantial obstacle in path of 

woman seeking pre-viability abortion).   



 

    

 

    
 

 

 

 

 

 

 

 

INTRODUCTION 

Sexual assault of women is rampant in the Unit-

ed States and has serious and long-lasting 
health consequences.1  In addition to the rape 

itself and immediate trauma, the consequences 

include physical injuries, chronic pain, sexually 

transmitted infections (STIs), gynecological 

problems, unwanted pregnancies, post-

traumatic stress disorder (PTSD), suicide at-

tempts, substance abuse, and eating disorders.  

The vast majority of rape victims suffer from 
chronic physical or psychological conditions.2  

Yet, in spite of the significant physical and psy-

chological ramifications of sexual assault, most 

of the public policy initiatives exist in law en-

forcement, not in health care.  Sexual assault is 

a crime, and the criminal justice system needs to 

be more responsive and needs to rid itself of 

practices that are victim blaming and deter 

women from seeking police assistance.  Only a 

minority of victims report sexual assault to police; those who do often suffer what they 

describe as “secondary victimization” by police officers, prosecutors, judges, and juries 

who, infected by systemic bias, do not believe them.  Such treatment reinforces the low 
reporting rates,3 and deters some victims from seeking health services.4  In addition, 

women are not receiving sufficient or adequate health care to treat the impact of sexual 

assault.  Eliminating the threat to women’s health from sexual assault requires improv-

ing the response of both the law enforcement and health care systems. 
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Definition 
The terminology and definitions of sexual 
assault and sexual violence vary in different 
settings.  Crime definitions vary from state 
to state and from crime to crime, and from 
federal crime reporting definitions, leading 
to a lack of clarity in publicly reported 
crime rates.  In health and other fields, 
broad definitions have been adopted.  The 
National Institute of Justice defines sexual 
violence as including rape, sexual assault, 
and sexual harassment.  Rape encompasses 
nonconsensual oral, anal, or vaginal pene-
tration of the victim by body parts or ob-
jects.  Sexual assault includes a wide range 
of “unwanted behaviors — up to but not 
including penetration,” and may include 
intentional touching of the victim’s genitals, 
groin, anus, or breasts, voyeurism, exposure 
to exhibitionism, unwanted exposure to 
pornography, and public display of images 
that were taken without the victim’s 
knowledge or in a private context.  Sexual 
harassment includes a range of unwelcome 
behavior, including sexual advances, re-
quests for sexual favors, and other verbal or 
physical sexual conduct.5  

Prevalence 
National Data 
Currently, the most reliable data on sexual 
violence is drawn from telephone surveys 
that collect data on all forcible rapes of 
adult women, not just those reported to 
police.6  These major national surveys, 
published in 1992, 2000, 2007, and 2011, 
demonstrate that women are raped in 
epidemic numbers, the risk of rape is not 
being reduced, and, in raw numbers, more 
women are being raped than ever before.   

Based on questions answered by thousands 
of women, the 1992 National Women’s 
Survey estimated a 12.6 percent lifetime 
prevalence of completed forcible rape;7 the 
2000 National Violence Against Women 
Survey estimated a 14.8 percent lifetime 
prevalence;8 and the 2007 Drug-facilitated, 

Incapacitated, and Forcible Rape study 
estimated a 16.1 percent lifetime preva-
lence.9  The three surveys estimated annual 
prevalence of completed forcible rape at: 
0.71% (1992), 0.3% (2000), and 0.74% 

(2007).10  In raw numbers for the years in 
which the data was collected, and taking 
into account U.S. population growth, the 
number of women estimated to be forcibly 
raped each year rose from 683,000 in 1991 
to 829,000 in 2006.11  In addition to the 
forcible annual rapes, the 2007 study also 
found that 303,000 women are raped while 
incapacitated, and 179,000 women experi-

ence drug-facilitated rape annually.12  That 
brings the total number of completed 
forcible rapes each year to over one million. 

The National Intimate Partner and Sexual 
Violence Survey (NISVS), which was con-
ducted by the Centers for Disease Control 
and published in November 2011, pro-
duced extensive data on rape and other 
sexual assaults.  Counting both completed 
and attempted forcible and alcohol/drug 
facilitated rape, the NISVS study found that 
1 in 5, or 18.3 percent of U.S. women were 
forcibly raped at some time in their lives 
and estimated that nearly 1.3 million were 
raped annually.13  The NISVS study also 
found that 1 in 2, or 44.6 percent of women 
experienced sexual violence other than rape 
(sexual coercion, unwanted sexual contact 
and non-contact unwanted sexual experi-
ences) in their lifetime, while 1 in 20 or 5.6 
percent of women experienced sexual 
violence in a 12 month period.14    

Research has also found:  

• Rape is often accompanied by physical 
assault, but many victims are not physi-

cally assaulted in addition to the rape.15 

• Many victims are raped multiple 

times.16 

• Most victims are women and most 

perpetrators are men.17 



Chapter 1:  Home & Community A.  Sexual Violence 

 Women’s Law Project   2012       11 

• Women are more likely than men to be 

raped by an intimate partner.18 

• Most victims know the perpetrator.19 

• Almost half of victims are raped before 

their 18th birthday.20 

• Almost one-third of drug-facilitated and 
incapacitated rapes occurred when the 
victims were between ages 12 and 17 
and two-thirds among women 18 and 
older.21 

Decades of research has documented that 
only about 15-20 percent of rape victims 

report the crime to police.22
  As a conse-

quence, in contrast to the survey results 
described above, data reported to the Fed-
eral Bureau of Investigation (FBI) by local 
police annually show many fewer rapes: in 
2009, the FBI data lists only 88,097 report-
ed forcible rapes in the United States, or 
28.7 per 100,000 inhabitants.23 

The low reporting rate is disturbing — but 
understandable.  Victims are faced with the 
decision to contact the police in the imme-
diate aftermath of a rape, when they may be 
traumatized and trying to make sense of 
what happened.  Most are afraid, unsure 
whom to tell, fearful of retaliation from the 
rapist, and wary of exposing themselves to a 
system that they do not trust and that may 
further invade their privacy and cause 

additional trauma.24  Victims also refrain 
from reporting to police because they are 
ashamed or embarrassed, or fear that the 
police will blame or disbelieve them.  Vic-
tims might not understand that their expe-
rience is a police matter, or they may think 

the police cannot do anything.25  A signifi-
cant number of victims of drug-facilitated/ 
incapacitated rape do not classify what 
happened to them as a crime or as the 

crime of rape.26 

Once in the law enforcement system, the 
number of convictions is alarmingly low.  

Studies suggest that 82-86 percent of all 
reported rape cases are dropped, most 
during the investigation.27  Of those rapes 
in which the accused is arrested and prose-
cuted, 54 percent of the prosecutions end in 

either dismissal or acquittal.28  More than 
one-fifth of convicted rapists are never 
sentenced to jail or prison time, and nearly 
a quarter of them receive time in local jail, 
which means that they spend an average of 
less than 11 months behind bars.29   

Pennsylvania Data 
Until recently, no surveys reported the 
prevalence of rape in Pennsylvania.  The 
NISVS report estimates that in Pennsylva-
nia 18.8 percent or 960,000 women were 
raped, and that 45.3 percent or 2.3 million 
women are subjected to sexual violence 

other than rape.30 The only other available 
Pennsylvania-specific data relate to those 
who report to police or who seek counsel-
ing services from Pennsylvania’s sexual 
assault service providers.   

Under the federal Uniform Crime Report-
ing (UCR) system, police reporting of crime 
data is voluntary.31  However, in 2004, 
Pennsylvania created the Pennsylvania UCR 
Program, which requires local, county, and 
state police authorities to submit monthly 
crime statistics to the Pennsylvania State 
Police (PSP), and requires the PSP to pub-
licly report such data on an annual basis.32  
In 2010, the Pennsylvania UCR Program 
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received data for 1,759 jurisdictions, alt-
hough some of these jurisdictions did not 
fully report.33  For 2010, Pennsylvania’s 
reported data shows that Pennsylvania 
police authorities reported receiving 3,455 

forcible rape complaints;34 from those 
complaints, 989 charges were brought,35 

894 arrests were made,36 defendants were 
found guilty as charged in 137, defendants 
were found guilty of a lesser offense in 58,37 
and the courts acquitted or dismissed 
charges in 49.38  With respect to sexual 
offenses other than rape, the reported data 
shows that in 2010, 7,821 complaints of 

sexual offenses other than rape were made 

to police authorities;39 2,693 charges were 
brought, 1,901 arrests were made, 656 
defendants were found guilty as charged, 
116 defendants were found guilty of lesser 
offenses, and courts acquitted defendants 
or dismissed charges in 97.40 

From April 2005 through May 2006, Penn-
sylvania’s sexual assault service providers 
aided 13,867 adult victims, 10,247 child 
victims, and 13,838 significant others.41 

 

Impact on Women’s Health 

Sexual assault impacts women’s health, 
both physically and mentally, sometimes 
seriously, and often for the long-term. 

Physical and Mental Health  
Consequences 
The physical consequences of sexual assault 
may include: 

• Physical injuries:  31.5 percent of wom-
en victims incur an injury; in addition to 
the rape itself and the associated genital 
trauma, victims also suffer minor 
scratches, bruises and welts, broken 
bones, dislocated joints, sore muscles, 
sprains, strains, chipped or broken 
teeth, knife wounds, internal injuries, 
and loss of consciousness.42  

• STIs:  Studies find an elevated preva-
lence of STIs among survivors of sexual 

violence.43  

• Chronic pain, headaches, and stomach 

problems.44  

• Gynecological problems:  Common 
consequences of forced sex include vag-
inal bleeding, genital irritation, pain dur-
ing menstruation, and sexual dysfunc-

tion.45 

• Unwanted Pregnancy:  5.0 percent of 
rape victims of reproductive age (12 to 
45) become pregnant as a result of a 
rape, resulting in an estimated 32,101 
pregnancies each year, most occurring 
among adolescents and resulting from 
assault by a known, often related perpe-

trator.46  The risk of pregnancy may in-
crease when the assailant is an intimate 

partner.47  There is a risk of poor preg-
nancy outcomes when a woman is 

pregnant at the time of the rape.48 

The mental health consequences of sexual 
assault may be severe and long-lasting: 

• PTSD, Depression, and Other Mental 
Health Problems:  Nearly one-third of 
rape victims develop PTSD;49 the rate 
of PTSD is three times greater among 
women who were raped as children.50  
One-third of victims experience major 

depression in their lifetime.51  Victims 
of sexual assault by someone they know 
tend to experience more severe psycho-
logical stress due to self-blame.52  Vic-
tims of drug and alcohol facilitated rape 
also have an increased risk of PTSD, 
major depression, and substance use 

disorders.53 
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• Suicide:  13 percent of rape victims 

attempt suicide.54 

• Substance Use Disorders:  Sexual abuse 
is significantly associated with the de-

velopment of addictions in women.55  
Research suggests that some survivors 
of sexual assault may self-medicate to 
deal with the depression or anxiety re-

sulting from the assault.56  Rape victims 
are more likely to use illicit drugs and 
prescription drugs for non-medical rea-

sons than non-victims. 57  One study 
found that 35 percent of adolescent 
girls in nine inpatient substance abuse 
treatment programs reported a history 

of sexual victimization;58 another found 
that 73 percent of the sixty women in-
terviewed in a residential substance 
abuse treatment facility had been raped, 
and 45 percent had been raped more 
than once.59 

• Eating Disorders: 26.6 percent of wom-
en with bulimia nervosa were raped at 
some point in their lives.60  

• Family members also experience trauma 
as a result of the victimization of a 
loved one.61 

Access to Health Care 
The health consequences of sexual assault 
require the provision of health services.  
When a victim reports a sex crime to the 
police, the police often direct her to an 
emergency department and to community 

rape crisis services.62  The police can only 
make these referrals to victims who make a 
report to the police.  Thus, barriers to 
reporting to the police also serve as barriers 
to health care.   

Only about one-fifth of rape victims receive 
post-rape medical care.63  Research also 
shows that only 11.7 percent of women 
who got pregnant as a result of rape re-
ceived immediate medical attention, while 
47.1 percent received no rape-related medi-
cal attention. 64 

To the extent that someone reports the 
crime, her first source of medical care may 
be the emergency department to which she 
is transported by the police after they re-
spond to a call for assistance.  In some 
cities, there may be a specific forensic unit 
established for sexual assault victims; Phila-
delphia has established such a unit to save 
traumatized victims from the long waits for 
treatment they would experience in busy 
urban emergency departments.65  Other 
cities, like Doylestown, instruct police to 
take victims of sexual assault to designated 
hospital emergency departments.66  At the 
medical facility, survivors receive treatment 
for injuries, a forensic exam, treatment for 
STIs, and emergency contraception.  Some-
times, this care is provided by a Sexual 
Assault Nurse Examiner (SANE Nurse), 
who is specially trained.67  If a SANE nurse 
is not on staff, a hospital may call one to 
come in and perform the exam.  In addi-
tion, the emergency department may have a 
relationship with a local sexual assault 
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advocacy agency, which may provide an 
advocate to assist the survivor, at her re-
quest.68   

This initial emergency department visit can 
be difficult for a sexual assault victim.  
Because it is associated with law enforce-
ment’s evidence collection objective, and 
the forensic exam is an intrusive experience, 
it can be traumatizing.  In addition, not all 
hospitals provide emergency contraception 
and the victim may have to be transported 
to another health facility or pharmacy in 
order to obtain EC.  Being transported to 
another health facility or pharmacy for EC 
after having been sexually assaulted and 
then subjected to police intervention and 
medical treatment is onerous for the victim.  
Problematically, not all pharmacies supply 
emergency contraception, posing another 
obstacle to treatment.69  

Following the initial interaction with the 
health care system, subsequent care is often 
available from a number of services, includ-
ing medical, mental health, and rape crisis 
centers.  Many victims do not seek assis-
tance; studies show that only 14-43 percent 

of survivors seek help from such services.70  

Many of those who seek assistance receive 
counseling from a mental health profes-
sional as a direct result of his or her most 

recent rape.71  Available counseling is not 
always trauma-informed, an essential com-

ponent of care for sexual assault victims.72 

Lack of treatment may prolong the health 
consequences of rape.  According to a 
recent study, victims do not seek help 
because they: 

• are unable to tolerate being touched; 

• feel unworthy of help as a result of self-
blame or shame; 

• believe they do not qualify for help, 
because their rape did not fit the stereo-
type of brutal rape by a stranger; 

• believe the service will not help; or 

• fear that seeking help would require the 
involvement of other systems (law en-
forcement or social services), which 
they believe will cause additional pain 
by forcing them to relive their experi-
ence or by subjecting them to mis-

treatment or blame.73 

 

Applicable Law 

Pennsylvania’s crime code criminalizes 
forcible rape, sexual assault, sexual inter-
course or deviate sexual intercourse without 
consent, involuntary deviate sexual inter-
course, public indecency, statutory sexual 
assault, aggravated indecent assault, inde-
cent exposure, and attempts to commit 
such crimes.74  These crimes are punishable 
by incarceration and other penalties, and are 
enforced by the Pennsylvania State Police 
and local law enforcement.  Furthermore, 
the civil justice system provides an oppor-
tunity for a victim to seek damages from 
the perpetrator for injuries suffered during 
the crime in addition to or instead of pursu-

ing justice through the criminal system.75  If 
the criminal system fails to respond appro-
priately to a complaint of sexual violence, 
the civil system may provide a remedy for 
the victim.76 

In a series of reforms that started in the 
early 1970s, the Pennsylvania General 
Assembly dramatically changed Pennsylva-
nia’s sex offense laws.  The legislature 
eliminated the requirements of resistance, 
corroboration, and prompt complaint so 
that a victim’s lack of active resistance, lack 
of physical injuries, or delay in reporting the 
crime would not bar prosecution.77  The 
legislature also recognized that spousal rape 
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is a crime, although it continued to treat it 
differently from non-spousal rape; abol-
ished consideration of the victim’s prior 
sexual history, except in limited circum-
stances; and eliminated cautionary jury 
instructions requiring special care in evalu-
ating the testimony of rape victims.78   

In 1995, the legislature revamped Pennsyl-
vania’s sex offense laws again, after the 
Pennsylvania Supreme Court upheld the 
reversal of a conviction for rape due to the 
absence of sufficient “forcible compulsion.”  
Although the victim, a female college stu-
dent, clearly said “no,” the law at that time 
did not criminalize penetration without 
consent.  The case, Commonwealth v. Berko-

witz, generated a public outcry.79  Recogniz-
ing the complexity of sexual assault, par-
ticularly in situations in which the parties 
know each other, the Pennsylvania General 
Assembly adopted a broader definition of 
forcible compulsion, eliminated differential 
treatment of spousal rape, and recognized 
the crime of non-consensual sexual penetra-
tion.80  The creation of a new offense titled 
“Sexual Assault,” which criminalized 
“engag[ing] in sexual intercourse or deviate 
sexual intercourse with a complainant 
without the complainant’s consent” as a 
second degree felony, was a major step 
forward for sexual assault victims.81     

Questions remain whether these reforms 
have resulted in actual change in the court-
room.  For example, while clarifying that a 
victim’s delay in reporting a sexual offense 

to police is not “conclusive evidence that 
the act did not occur,” the standard jury 
instructions continue to permit jurors to 
consider a delay in reporting to the police 
with regard to the reliability of the victim, 
despite the repeal of the prompt complaint 
statutory requirement and research on 
victim behavior in the aftermath of an 
assault that explains any delay.82 

A number of laws aim to improve access to 
social and health services for victims of 
sexual assault.83  The federal Violence 
Against Women Act, for example, provides 
funding to sexual assault service provider 
organizations to expand their capacity to 

provide services.84  It also requires states to 
provide forensic exams free of charge to 
sexual assault victims without forcing vic-
tims to “participate in the criminal justice 
system or cooperate with law enforce-
ment.”85  Pennsylvania law requires a hospi-
tal providing emergency medical care to 
survivors of sexual assault to give survivors 
written and oral information about EC and 
to administer EC if the survivor requests it, 
unless it claims a religious or moral exemp-
tion.86  Thirteen Pennsylvania hospitals 
have informed the Department of Health 
that they will not provide EC based on the 
exemption.87  Hospitals claiming an exemp-
tion must transport survivors, at no cost, to 
facilities that provide EC, or, if a survivor 
no longer requires in-patient treatment, 
transport her to a health clinic or pharmacy 

for EC.88     
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Barriers to Rape Prevention and Treatment 

Law Enforcement Response 
If law enforcement fails to respond appro-
priately to rape complaints, this failure is 
likely to prevent them from identifying, 
arresting, and prosecuting rapists.  By 
failing to believe victims, law enforcement 
revictimizes them, and in so doing, deters 
victims from other help-seeking activities, 
including obtaining health and mental 

health care.89 

Law enforcement responses can be tainted 
by “attitudes and beliefs that are generally 
false but are widely and persistently held, 
and that serve to deny and justify male 

sexual aggression against women.”90  These 
myths establish expectations about “real” 
rape victims that defy reality.  Contrary to 
the widely held belief that the typical victim 
is raped by a stranger through use of force 
or weapon, victims more often than not are 

Sexual Assault Victim Arrested While  

Perpetrator Went Free 

Sara Reedy was sexually assaulted at gunpoint during a robbery of her workplace in West-

ern Pennsylvania.  Instead of investigating her complaint, Cranberry Township police disbe-

lieved Reedy, arrested her, and charged her with theft, receiving stolen property, and false-

ly reporting a crime.  Based on misconceptions of how a “real” rape victim acts, the police 

erroneously concluded that Ms. Reedy was uncooperative in the immediate aftermath of the 

attack, based on her failure to resist the assault (during which the perpetrator held a knife to 

her neck) and her apparent lack of interest in seeking counseling.  Ms. Reedy sat in jail for 

five days and awaited a criminal trial for eight months.  Finally, a serial rapist confessed to 

sexually assaulting her and two other victims.  Ms. Reedy ultimately sued the police authori-

ties for violating her civil rights.  Applying the same long discredited rape myths that had 

improperly influenced the police, the trial court held that the detective’s conduct in arresting 

Ms. Reedy was reasonable and dismissed Ms. Reedy’s lawsuit.  On appeal, the Third Cir-

cuit Court of Appeals reinstated the lawsuit, finding that the detective chose to “disregard 

plainly exculpatory evidence” and that “no reasonably competent officer could have con-

cluded at the time of Reedy’s arrest that there was probable cause for the arrest.”i  In doing 

so, the Third Circuit concluded that the trial court had erroneously and repeatedly adopted 

the least favorable interpretation of the facts for Reedy, made judgments about how victims 

ought to respond to sexual assault and trauma unsupported by the record or the law, and 

ignored the impact of the investigating police detective’s predisposition against Reedy and 

his “aggressive and insulting accusations” in evaluating her behavior.ii  The Women’s Law 

Project submitted an amicus (friend of the court) brief on behalf of 39 non-profit organiza-

tions to the Third Circuit in support of Ms. Reedy.iii 

 

i
 Reedy v. Evanson, 615 F.3d 197 (2010), cert denied, 2011 U.S. LEXIS 1893 (U.S. Feb. 28, 2011), at 232. 

ii
 Id. at 216-20. 

iii
 See Brief of Amici Curiae of Thirty-Nine Organizations Dedicated to Improving the Criminal Justice System’s Response 

to Violence Against Women in Support of Appellant and Requesting Reversal, Reedy v. Evanson, No. 2:06-cv-1080,  
615 F.3d 197 (3d Cir. 2010), available at http://www.womenslawproject.org/Briefs/Reedy_Amici_Spt_Appellant.pdf 
[hereinafter Brief of Amici Curiae of Thirty-Nine Organizations, Reedy v. Evanson]. 
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assaulted by people they know,91 are raped 
in their own home or the home of a relative 
or friend,92 are not likely to face an armed 

offender,93 and are not necessarily physical-

ly injured.94  In addition, the expectation 
that a victim will be upset and crying is not 
always met; victims commonly have a flat 
affect when describing what happened to 
them, possibly from having repeated the 
account to many people or because they 

feel a need to control their emotions.95  
Finally, the myths that many allegations of 

rape are false96 or that rape only happens to 

“bad” people are untrue.97  The conse-
quences of these misconceptions are that 
rape victims are blamed and disbelieved, 
sexual assault is trivialized, particularly if the 
victim is assaulted by someone she knows, 
and assailants are excused.98  

Critically, the police officers who adhere to 
rape myths handle rape cases differently 
from the way they handle other types of 
crimes.99  They interrogate victims as if they 
are the suspects, and subject them to poly-
graph exams and arrests or threats of arrest 
for false reporting.  They doubt and 
revictimize victims by closely scrutinizing 
their lives in search of evidence to charge 
the victim, without even investigating the 
rape allegations.  Studies show that about 
one half of rape victims report being 
revictimized by police; one study that inter-
viewed police officers as well as victims 
found that police themselves labeled their 
own behavior as revictimizing, consistent 
with the victims’ assessment of police 
behavior.100   

The manner in which detectives interview 
complainants has an effect on the extent to 
which the complainant discloses what 
happened and potentially on the successful 

prosecution of the case.101  Complainants 
whose cases were prosecuted described 
detectives as consoling, questioning them at 
a gentle pace, and giving them an overall 
feeling of being believed; complainants 

whose cases were not prosecuted describe 
police as engaging in rapid and forceful 
questioning , victim blaming, and implicit 
or explicit communication of disbelief.102   
To the extent that a negative experience 
with a detective results in an inadequate 
victim statement, it may impact whether a 
case is prosecuted and whether prosecution 
ultimately results in a conviction.103 

The Philadelphia  

Experience 

The 1999 Inquirer series uncovered a 

police scandal of epic proportions.  Al-

most one-third of all sex crime com-

plaints from the mid-1980’s through 

1998 were buried in a non-crime code – 

2701 – Investigation of Person.i  Follow-

ing City Council hearings and a strong 

response from the advocacy community 

led by the Women’s Law Project, the 

Philadelphia Police Department (PPD) 

eliminated the 2701 code for sex 

crimes, and reviewed all cases coded 

2701 for the previous five years, finding 

681 cases that should have been classi-

fied and investigated as rape – a first 

degree felony – and over 1700 addi-

tional cases that should have been 

classified and investigated as other sex 

crimes.  The PPD reinvestigated these 

cases and were able to make some 

arrests.  The PPD also instituted re-

forms in the Special Victims Unit (the 

PPD unit that investigates sex crimes) 

and invited WLP and other advocacy 

groups to conduct an unprecedented 

annual review of its sex crime files. 

 

i
Mark Fazlollah et al., Women Victimized Twice in 
Police Game of Numbers, Phila. Inquirer, Oct. 17, 
1999, at A1. 
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An emerging body of research finds that 
police treatment is a critical element in both 
advancing and impeding victim recovery.  
Given police power and authority, and the 
extreme vulnerability of and trauma experi-
enced by sexual assault victims, the way the 
police treat the victim will either be an 
empowering first step toward her safety and 
healing or a devastating betrayal of trust, a 
second trauma.  Two independent studies 
of rape victims’ experiences in the police 
reporting process — in England and New 
Zealand — reported strikingly similar 

findings and conclusions.104  Both studies 
found a strong polarity in victims’ experi-
ences, with many feeling either well-treated 
or profoundly mistreated by police.105  Both 
found that, when police demonstrate re-
spect and concern for the victim and belief 
in her story, it has a powerfully positive 
impact; women who felt well-treated were 

empowered by their police interactions.106  
Conversely, both studies found that, when 
police lack empathy, challenge a victim’s 
credibility or judge her behavior, they re-
traumatize her.  Women who felt ill-treated 
by police were devastated by their interac-
tions.107 

Research shows that not only an alarmingly 
high number of perpetrators of sexual 
assault reoffend, but also that repeat of-
fenders commit the vast majority of 
rapes.108  In their 2002 study, David Lisak 
and Paul H. Miller found that 120 rapists 
were responsible for 1,225 separate acts of 
interpersonal violence, including rape, 
battery, and child physical and sexual abuse, 
and that repeat rapists averaged 5.8 rapes 

each.109  Police mishandling of sexual 
assault complaints has allowed serial rapists 
like those in Lisak and Miller’s research to 
perpetrate again and again without detec-
tion.   

In the fall of 1999, the Philadelphia Inquirer 
published an investigative report revealing 
that for almost two decades, the Philadelph-

ia Police Department (PPD) had down-
graded thousands of rapes and other sex 
crimes to a non-criminal category, thereby 
precluding a full and complete investigation 
of the crime.110  During this time, one 
perpetrator assaulted six women in Center 
City Philadelphia between 1997 and 1999, 
while police investigators disbelieved and 
doubted the victims’ complaints.  Not until 
the rapist assaulted and murdered Shannon 
Schieber in 1998, did the police link the 
assaults and begin to believe there was a 
serial rapist attacking women in Center City.  
Five years and six victims later, the police 
arrested the perpetrator in 2002 in Fort 
Collins, Colorado.   

In city after city, starting with Philadelphia 
in 1999, journalists have published accounts 
of police making sexual assault complaints 
disappear without investigating and prose-
cuting them.  In St. Louis, New Orleans, 
Baltimore, New York, Cleveland, Milwau-
kee, and New York City, the number of 
reported rapes has declined,111 and the 

number of unfounded rapes has grown.112  
Police place rapes in non-crime catego-
ries113 or do not bother to write up formal 

complaints.114   Horrendous sexual assaults 

and murders occurred in Cleveland,115 
Milwaukee,116 and Baltimore,117 which 
could have been stopped if only police had 
believed the repeated complaints by prior 
victims. 

This mishandling of rape and other sex 
crimes puts victims at a unique disad-
vantage in the criminal justice system, 
decreasing the rate of reporting rape and 
other sex crimes and increasing the rate of 

claims withdrawn by victims.118  Further, 
distrust of police and interrogation of 
victims of rape and other sex crimes create 
seemingly uncooperative victims, feed the 
misperception that uncooperative victims 
are lying, and discourage future victims 

from reporting to police.119   
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After reporters from cities across the U.S. 
contacted the Women’s Law Project 
(WLP), WLP asked Senator Specter to 
schedule a hearing on the subject before the 
U.S. Senate Judiciary Subcommittee on 
Crime and Drugs.  On September 14, 2010, 
Carol E. Tracy, Executive Director of 
WLP, testified about the chronic and sys-
temic failure of police departments in many 
cities to properly investigate sex crimes and 
asked that Congress take steps to hold 

police departments accountable.120 

On March 16, 2011, the Civil Rights Divi-
sion of the U.S. Department of Justice 
(Civil Rights Division) made a landmark 
finding that the mishandling of sex crimes 
by the New Orleans Police Department 
(NOPD) constituted widespread and perva-
sive gender bias against women, stating in 
its report:   

We find that NOPD has systematically 
misclassified large numbers of possible 
sexual assaults, resulting in a sweeping 
failure to properly investigate many po-
tential cases of rape, attempted rape, 
and other sex crimes.  We find that in 
situations where the Department pur-
sues sexual assault complaints, the in-
vestigations are seriously deficient, 
marked by poor victim interviewing 
skills, missing or inadequate documen-
tation, and minimal efforts to contact 
witnesses or interrogate suspects.  The 
documentation we reviewed was replete 
with stereotypical assumptions and 
judgments about sex crimes and victims 
of sex crimes, including misguided 
commentary about the victims’ per-
ceived credibility, sexual history, or de-
lay in contacting the police.121 

The Civil Rights Division conducted a 
similar investigation of the Puerto Rico 
Police Department (PRPD), uncovering 
“troubling evidence that PRPD frequently 
fails to police sex crimes and incidents of 
domestic violence” that “may rise to the 

level of a pattern and practice of violations 
of the Fourteenth Amendment and the Safe 
Streets Act.”122   

Court Response 
Participants in the judicial process are not 
immune from bias in their handling of 
sexual assault.  In the past few decades, 
researchers, state task forces, and judicial 
organizations have studied and made find-
ings about gender bias in the court sys-

tem.123  The Pennsylvania Supreme Court 

Judge Labels Rape 

“Theft of Services” 

In the fall of 2007, Philadelphia Munici-

pal Court Judge Teresa Carr Deni re-

duced rape and sexual assault charges 

against a man accused of raping a 

prostitute at gunpoint to robbery charg-

es for “theft of services.”  The victim, 

who had agreed to have protected sex 

with one man for $150, was threatened 

with a gun and subjected to a demand 

for unprotected sex with at least three 

additional men.i  The judge’s decision 

prompted public outrage, with then-

Philadelphia Bar Association Chancellor 

Jane Dalton decrying Deni’s ruling as 

biased:  “Her decision in this case was 

based on pre-existing bias as to when 

sex can be consented to, and as to 

when that consent can be withdrawn, 

and reflects, in my opinion, a clear dis-

regard of the legal definition of rape and 

the rule of law in this case.”ii 

 

i
 Jill Porter, Hooker Raped and Robbed – By Justice 
System?, Phila. Daily News, Oct. 12, 2007, 
http://forums.civfanatics.com/archive/index.php/ 
t-253216.html (last visited Sept. 20, 2011). 

ii
 Scott Michels, Philly Judge Criticized for Rape 

Decision, ABC News, Oct. 31, 2007, http://abcnews. 
go.com/TheLaw/story?id=3801167&page=1 (last 
visited Sept. 20, 2011). 
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Committee on Racial and Gender Bias in 
the Justice System reported evidence of 
judges, court officers, prosecutors, and 
juries who displayed stereotypical views, 
insensitivity to, and ignorance about victims 
of sexual assault, and disbelieved and 
blamed victims.  This bias was reported as 
most prevalent when the victim knew the 
perpetrator — a circumstance that is true of 

the vast majority of sexual assaults.124  In 
those cases, victim-blaming and inadequate 

sentencing was observed.125  Researchers 
have found that jurors have inaccurate 
understandings of rape victim behavior 

which influence their decisions.126   Many 
judges and jurors expect proof of resistance 
and injury to overcome a consent defense, 
even though the law requires neither re-
sistance nor corroboration.127  As a result 
of this bias, jurors often fail to convict 

intimate partner rapists.128  In one case, a 
Pennsylvania judge refused to permit the 
prosecution of the victim’s husband for 
sexual assault because he would be impris-
oned and the wife and children would have 
no one to care for them.129 

Outcry Over Lenient Sentence for “Mistake in 

Judgment” by University Professor Who Pled No 

Contest to Sexual Assault 

Tracy McIntosh, a University of Pennsylvania professor who was head of Penn’s Head Inju-

ry Research Center, pled nolo condere to sexually assaulting his college roommate’s 23-

year-old niece in his office.i  Despite sentencing guidelines that recommended a minimum 

sentence of 24 to 66 months of imprisonment, Philadelphia Common Please Judge Rayford 

Means sentenced McIntosh to fines, probation, and house arrest in a plea deal that allowed 

McIntosh to avoid serving time in prison.ii   

The sentence was met with outrage by women’s and victims’ groups, and the prosecutor 

appealed the sentence.iii  Reversing the trial court’s sentence for departing from sentencing 

guidelines without adequate reasons, the Pennsylvania Superior Court found that the judge 

relied on impermissible factors and mischaracterization of the record to justify the light sen-

tence given, including: (i) stating that incarceration would be a hardship on McIntosh’s fami-

ly, (ii) characterizing McIntosh’s conduct as inappropriate or a mistake in judgment rather 

than criminal, and (iii) acting more concerned about McIntosh than the victim or society.iv  

Based on the judge’s failure to appreciate the seriousness of the crime and his disregard of 

the psychological harm suffered by the victim, the Superior Court also instructed that the 

case be reassigned to another judge for sentencing.v  On remand, McIntosh was sentenced 

to three and a half to seven years in prison.vi 

i
 Pennsylvania v. McIntosh, 911 A.2d 513, 516-17 (Pa. Super. Ct. 2006); Associated Press, Penn Ex-Professor Sen-
tenced in Sex Assault, Feb. 13, 2008, http://www.pennlive.com/midstate/index.ssf/2008/02/penn_exprofessor_ 
sentenced_in.html (last visited Sept. 20, 2011).   

ii
 McIntosh, 911 A.2d 513 at 516-517, 521. 

iii
 Associated Press, supra note i. 

iv
 McIntosh, 911 A. 2d 513 at 519-22. 

v
 Id. at 521-22.  

vi
 Associated Press, supra note i. 
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Facing judges and juries with the same 
biases held by police, prosecutors face a 
daunting task in achieving a conviction, 
compounded by the fact that Pennsylvania 
is the only state in the country to prohibit 
expert testimony to explain victim behav-
ior.130  Many cases can be difficult; alcohol 
and drug-facilitated rapes may involve 
impaired memory and observation as well 

as biases against intoxicated victims.131  
Rather than try to overcome the miscon-
ceptions and challenges, prosecutors often 
decide not to prosecute.132 

The FBI’s Uniform Crime Reporting 
System 
The UCR system was created by the Inter-
national Association of Chiefs of Police in 
1929 to provide reliable uniform crimes 
statistics.  Each year Crime in the United States 
is published with data reported to the UCR 
program from approximately 17,000 law 
enforcement agencies throughout the 
nation.133 The UCR fails to provide accu-
rate data on sex crimes to inform the public 
or to develop policies, strategies, and re-
sources to assist victims.  The UCR is 
limited at the outset because it reports only 
those sex crimes reported to police.  It has 
been further limited by a definition of rape 
that includes only vaginal-penile penetration 
by force; all other sex crimes are consigned 

to a single undifferentiated category.134  
This definition, which dates back to 1929, is 
inconsistent with the broader statutory 
definitions of serious sex crimes promulgat-
ed by state legislatures.  The UCR’s anti-

quated definition of rape left out many sex 
crimes considered serious by the public, 
regardless of gender, relationship, or mode 
of penetration. 

The limited UCR definition has impacted 
society’s response to sex crimes on a num-
ber of levels.  First, by minimizing what 
crimes count as rape, the UCR definition 
can powerfully influence police perception 
of serious sex crimes and the resulting 
police response.  Second, inadequate police 
response leads to diminished public confi-
dence in the handling of sex crimes by 
police within a particular community, fur-
ther undermining trust in the police and the 
likelihood of victim reporting.  Third, by 
diminishing the scope of the problem, the 
narrow definition of rape has misled the 
public regarding the prevalence and inci-
dence of the crime and reduced our ability 
to develop programs and policies that 
appropriately respond to the problem, thus 
hampering law enforcement and victim 
assistance efforts.   

Efforts initiated by WLP in 2000 resulted in 
the FBI’s expanding the definition of rape 
in 2011.  The new definition defines rape 
as, “Penetration, no matter how slight, of 
the vagina or anus with any body part or 
object, or oral penetration by a sex organ of 
another person, without the consent of the 

victim.”135  The new definition will be more 
consistent with state crime laws and public 
understanding of rape and will more accu-
rately represent the incidence of serious sex 
crimes reported to law enforcement. 
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Success After a Decade of Advocacy 

In 2000, during its work with the Philadelphia Police Department, WLP researched the UCR 

definition and concluded that it needed to be expanded. On September 20, 2001, WLP 

wrote to FBI Director Mueller on behalf of 80 state-based sexual assault coalitions and 

national organizations concerned with violence against women, requesting that the defini-

tion be changed.i  WLP argued that the change was necessary because the current defini-

tion was narrow, outmoded, steeped in gender-based stereotypes, and seriously under-

stated the true incidence of sex crimes.  WLP did not receive a response.  As the letter 

coincided with the tragedy of September 11, 2001, WLP assumed the FBI was otherwise 

engaged.   

The campaign to change the definition was revived in 2010.  WLP testified before the U.S. 

Senate Judiciary Subcommittee on Crime and Drugs that sexual stereotypes and bias is a 

root cause of police mishandling of sex crimes but also that less visible, but no less re-

sponsible, is the manner in which the FBI’s UCR system defines, analyzes, and publicizes 

the incidence of sex crimes.  The combination of bias and an unrealistic definition result in 

highly unreliable data on the incidence of sex crime in America.ii  Senators attending the 

hearing sent letters to the FBI supporting a change in the definition.  With the assistance of 

the Feminist Majority Foundation and its division, the National Center for Women & Polic-

ing, WLP met with FBI personnel who oversee the UCR Program to discuss further efforts 

to change the definition.   

As a result of these discussions, on May 7, 2011, WLP renewed its request to the FBI’s 

CJIS advisory process.  The Department of Justice, Office of Violence Against Women 

(OVW), whose Director, Susan Carbon, had also testified before the Senate Judiciary Sub-

committee, also made a request.  A series of three meetings took place in which police 

chiefs and other high ranking law enforcement personnel considered and ultimately sup-

ported this request.  A Ms. Magazine/Feminist Majority initiative that resulted in over 

160,000 emails’ being sent to the FBI bolstered WLP’s campaign.   

The Senate hearings also led to collaboration between WLP and the Police Executive Re-

search Forum (PERF).  This collaboration led to a Critical Issues Forum on “Improving Po-

lice Practices in Sexual Assault,” which took place in September 2011.  Police chiefs and 

other senior police officials from virtually every major city attended this landmark session,iii 

and expressed widespread support for changing the UCR.   

In January 2012, Attorney General Eric Holder announced that FBI Director Robert Mueller 

agreed to update the definition of rape.iv 

 
i
 Letter from Carol E. Tracy & Terry L. Fromson to Robert S. Mueller, III (Sept. 20, 2001), available at 
http://www.womenslawproject.org/testimony/FBI_Letter_2001.pdf.  

ii
 Carol E. Tracy, Women’s Law Project, Rape in the United States: The Chronic Failure to Report and Investigate Rape 

Cases (Testimony Before the Senate Committee on the Judiciary Subcommittee on Crime and Drugs) (Sept. 14, 2010), 
available at http://www.womenslawproject.org/testimony/UCR_Rape_Testimony091410.pdf. 

iii
 Erica Goode, Rape Definition Too Narrow in Federal Statistics, Critics Say, N.Y. Times, Sept. 28, 2011, 

http://www.nytimes.com/2011/09/29/us/federal-rules-on-rape-statistics-criticized.html?pagewanted=1&_r=1 (last visited 
Mar. 12, 2012). 

iv
 FBI, Attorney General Eric Holder Announces Revisions to the Uniform Crime Report’s Definition of Rape, Jan. 6, 

2012, http://www.fbi.gov/news/pressrel/press-releases/attorney-general-eric-holder-announces-revisions-to-the-uniform-
crime-reports-definition-of-rape (last visited Mar. 6, 2012). 



Chapter 1:  Home & Community A.  Sexual Violence 

 Women’s Law Project   2012       23 

RECOMMENDATIONS FOR REFORM 

Health Care 

• Health care providers must screen for sexual assault.136 

• Services should be trauma-informed (respectful of patients as survivors, maximizing 
survivor control over recovery, respecting need for safety, emphasizing strengths, min-

imizing re-traumatization, and providing culturally competent services).137  

• Funding for sexual assault programs should be increased to provide more immediate 
and long-term support for victims of sexual assault. 

• Services must be provided on a long-term basis, since the consequences of sexual as-

sault may be long-lasting.138 

• Public health prevention programs must be adopted that include risk factor research, 
program data collection and analysis, development, evaluation, and dissemination of 
best practices for stopping deviant behavior before it starts and containing it after-

wards.139 

• Insurers should be required to cover treatment of sexual trauma as a reimbursable men-
tal health service.  

Law Enforcement 

• The FBI should proceed with all deliberate speed to implement the change in the defini-
tion of rape in the Uniform Crime Report so that accurate data about the true incidence 
of serious sex crimes can be reported to the public and appropriate resources directed 
to combat this violent crime. 

• Local, state and federal police authorities must ensure public reporting of sex crime data 
based on clear definitions of reporting categories, and including comprehensive case 
tracking from complaint to disposition. 

• Leadership organizations such as the Police Executive Research Forum (PERF), the In-
ternational Association of Chiefs of Police (IACP), and the National Sheriffs’ Associa-
tion must identify systemic gender bias in the handling of sex crimes and take steps to 
ensure local police authorities have effective policies, procedures, and training programs 
to improve their response to sex crimes.  

• The leadership of local, state, and federal police departments should demonstrate a 
commitment to improving police response to sexual assault by implementing proper 
management and supervision. 

• Local, state and federal police authorities should adopt policies that require full docu-
mentation and investigation of sex crime complaints, prohibit polygraphs, and require 
supervisory review for proper crime classification and unfounding. 
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• Local, state and federal police authorities should implement training programs on victim 
behavior, interview techniques, and how to respond to victims of sexual assault.   

• Police and community collaborations should be formed to identify and analyze prob-
lems, implement solutions, and monitor reforms in police procedure and culture over 
the long-term. 

• Police should communicate with the public about the level of sex crimes in the com-
munity and the police response to it. 

• Police should issue public notifications of sex offenders at large in order to increase 
public confidence in law enforcement and increase the likelihood of stopping serial sex 
offenders.  

Prosecutors 

• Rather than decline to prosecute, prosecutors should educate judges and juries and pre-
pare their cases with the goal of dispelling mistaken understandings about sexual assault 
through jury selection, opening and closing arguments, expert witnesses, and direct ex-
amination.  

Courts 

• Judges and court personnel should receive continuing education about sex crimes, the 
myths and stereotypes associated with them, and recent research about the traumatic 
impact of sexual assault on the victims.  Judges themselves have expressed a desire for 

judicial education.140  Many resources exist for judicial education on sexual assault.141  

• The Pennsylvania Suggested Standard Jury Instructions (Crim.) § 4.13A permitting ju-
rors to consider delay in reporting a rape in determining the credibility of a rape victim 
should be revised to prohibit consideration of delayed reporting in determining the 
credibility of a rape victim. 

Pennsylvania General Assembly 

• The Pennsylvania General Assembly should adopt House Bill 1264,142 which allows ex-
perts to testify regarding common behaviors of sexual assault victims so that juries do 
not improperly acquit rapists based on victim behavior that they find counterintuitive 
but is typical victim behavior. 

• More resources must be allocated to victim services to increase the availability of coun-
seling and advocacy services, free pregnancy counseling, and confidential testing for 

HIV/AIDs and STIs.143 

Advocates 

• Public education about sexual victimization should be expanded in order to increase re-
porting of sexual assault to police.  The public must understand what constitutes a sex 
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crime, including in particular drug-facilitated/incapacitated rape, how to report a crime, 
and available services. 

• Advocates should document and analyze problems with police response to sexual as-
sault, develop collaborations with police to craft solutions to problems, such as case re-
views of sexual assault files and Sexual Assault Response Teams (SART), and develop 
tools to monitor reforms.   

Researchers 

• Researchers should adopt uniform definitions of sex crimes and affected populations 
for the collection and analysis of data so that the true incidence of sex crimes is com-
municated to the public, policy makers can properly allocate resources, and service pro-
viders can craft effective responses.  

• Research on sex crimes should be expanded to all types of sexual assault and not limited 
to forcible rape and should be extended to the development of effective treatment and 
prevention strategies. 
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INTRODUCTION 

Intimate Partner Violence (IPV) is physical, sexual, 

or psychological harm directed at a current or 

former spouse, partner, or dating partner, in order 

to gain power and control.
1
  While IPV victims and 

perpetrators may be male or female, the majority 

of victims are women who endure abuse perpe-

trated by men.
2 

 Research has shown connections 

between IPV, particularly coercive control of one 

intimate partner by the other, and traditional 

gender-based stereotypes
3 

and hostility towards 

women.
4
  IPV impacts women far beyond the im-

mediate injuries they suffer when physically 

and/or psychologically abused, affecting women’s 

short and long-term physical and mental health.  

Women suffer death and chronic neurological, 

gastrointestinal, gynecological, cardiac, and men-

tal health problems, while children exposed to IPV 

also bear long-term psychological and develop-

mental consequences.  Although laws have been 

reformed and services have been developed to address IPV, the locus for addressing IPV 

remains in law enforcement.  While law enforcement has a role in addressing IPV, it 

should not be the only remedy.  A coordinated community response is necessary to pro-

tect victims from abuse and promote their health and well-being.   
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Prevalence 

IPV is widespread in the United States and 
in Pennsylvania at all socioeconomic levels.  
It is impossible to know the exact number 
of IPV victims because many victims do 
not tell anyone about it; they do not report 
to police, seek medical or other help, or tell 
their family and friends.  There are many 
reasons victims do not disclose abuse.  
Many of those affected by IPV view it as a 
private family matter, believe the situation 
will improve without intervention, fear 
retaliation if they seek intervention, are 
concerned that the police will not believe 
them or protect them, fear loss of custody 
of their children, and/or are unaware of 
services available to them.  Others do not 
report because they feel shame and blame 
themselves.  Immigrant women in particular 
may have difficulty reporting abuse, be-
cause they may have little support in their 
communities, face language and cultural 
barriers to accessing services, and, in the 
event they are undocumented, fear deporta-

tion if they access services.5 

National Data 
The most recent data on IPV is from the 
National Intimate Partner and Sexual Vio-
lence Survey (NISVS), which was conduct-
ed by the Centers for Disease Control 
(CDC) and published in November 2011.  
The NISVS study found that more than 
one-third of women aged 18 and over in 
the United States (35.6 percent or approxi-
mately 42.4 million) were subjected to 
physical violence, sexual violence, and/or 
stalking by a current or former intimate 

partner at some point in their lifetime.6   
Over the course of their lives, 32.9 percent 
of individuals experienced physical vio-
lence, 9.4 percent had been raped, and 10 
percent had been stalked.7  Over 12 percent 
of women were subjected to all three forms 
of IPV.8  In the 12 months preceding the 
survey, approximately 5.9 percent of U.S. 

women, almost 7.0 million, experienced one 

or more of these forms of IPV.9  

IPV is often fatal.  For example, stalking, 
which involves a course of unwanted re-
peated harassing or threatening conduct 
that causes fear in a reasonable person, 
often escalates over time and may become 
violent and ultimately lethal.10  There were 
2,340 intimate partner homicides in 2007, 

with 70 percent of the victims female.11  
Women are more often killed by someone 
they know; in 2007, 64 percent of the 
female homicide victims were killed by a 

family member or intimate partner.12  An 
additional 25 percent of the female homi-
cide victims were killed by other individuals 
they knew, and approximately 10 percent 
were murdered by a stranger.13 

IPV often spills beyond the home, for 
example, by directly affecting victims in 
their workplaces.  According to various 
studies, between 35 and 56 percent of 
employed IPV victims were abused or 
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harassed at work by their partners, some-
times leading to workplace deaths of vic-
tims, perpetrators, and bystanders.14  

Although law enforcement and health care 
providers receive reports of IPV, no na-
tional data on IPV is collected from these 
sources. The FBI’s Uniform Crime Report-
ing (UCR) Summary Data System, does not 
collect relationship data.  Although the 
National Incident Based Reporting System 
(NIBRS), another UCR data reporting 
system which the FBI launched in 1988 
with the goal of addressing inadequacies in 
the UCR summary data system, collects 
such data, most law enforcement agencies 
do not participate in NIBRS.15  While the 
medical system may see more victims than 
the law enforcement system, health care 
providers do not always find out that IPV is 
the cause of a health problem they are 
treating,16 nor do they collect and maintain 
data on the numbers of IPV victims they 
treat. 

Pennsylvania Data 
The NISVS study estimated that 37.7 per-
cent of Pennsylvania women, or 1.9 million 

women, have experienced IPV.17  Almost 
20 percent of Pennsylvania women 
(977,000) are estimated to be victims of 
stalking.18 

The Commonwealth does not collect data 
on the number of Pennsylvania individuals 
victimized by IPV.  Three very limited 
sources provide information about IPV 
prevalence in Pennsylvania.  One is the 
number of individuals who have sought 
assistance from community service agen-
cies.  The second is the number of individ-
uals who seek court protection.  The third 
is the number of IPV homicides that can be 
identified from media reports.   

Data on the number of individuals who 
obtain assistance from IPV programs does 
not accurately reflect the number of abused 

women in Pennsylvania.  It is estimated that 
only one in six victims of IPV receives 
services from a domestic violence service 

provider.19  Many victims are not aware of 
the existence of free services and many are 
hindered from seeking assistance for all the 
reasons previously cited for not reporting 
abuse.  Nonetheless, in one 24-hour period 
in September 2010, 61 IPV programs in 
Pennsylvania served 2,321 victims by 
providing shelter, transitional housing, 
counseling, legal advocacy, or other non-
residential services.20  In 2009-10, Pennsyl-
vania’s 92 community-based domestic 
violence servers assisted 91,999 survivors of 

domestic violence and their children.21  
These numbers may decrease as funding 
cuts reduce service capacity of community 
organizations. 

The court system data shows that in 2010, 
individuals in Pennsylvania filed 41,204 
petitions seeking Protection From Abuse 
(PFA) Orders.22  This is less than half the 
number of individuals who sought services 
from community providers and far short of 
the number one would expect, given the 
NISVS estimate that more than 37.7 per-
cent of Pennsylvania women will be abused 
in their lifetimes. 

In Pennsylvania, the police do not collect 
data on IPV.  Domestic violence itself is 
not a crime, but may be involved in many 
crimes, ranging from homicide to assault to 
harassment.  The Philadelphia Police De-
partment (PPD) has been attempting to 
track police complaints based on domestic 
violence.  In 2010, the PPD received 
155,776 calls to 911 for emergency police 
assistance for a domestic violence incident; 
these calls included 30 domestic murders 
and 187 domestic rapes and attempted 

rapes.23 

In the absence of any systematic tracking of 
IPV related crime in Pennsylvania, the 
Pennsylvania Coalition Against Domestic 
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Violence (PCADV) has for over a decade 
counted domestic homicides in which an 
arrest has occurred.  PCADV identifies 
these deaths through reviews of media 
reports and publishes its finding annually.  
Including in its count of homicides by 
current or former intimate partners as well 
as blood relatives and deaths of perpetra-
tors and bystanders, PCADV has deter-
mined that at least 1,532 Pennsylvania 

women, men, and children lost their lives to 
domestic violence between 2001 and 
2010.24  For the year 2010, PCADV found 

169 domestic deaths.25  The majority of 
victims were women and most of the per-

petrators were male.26  Sixty-one victims 
were killed by a gun, 24 were stabbed, and 
others were beaten, strangled, run over, set 
on fire, smothered, poisoned, tortured, or 
drowned.27

Impact on Women’s Health 

IPV impacts the physical and mental health 
of women and children in a variety of ways, 
causing short and long-term physical and 
emotional repercussions, including death.  
Research suggests that increasing frequency 
and severity of abuse causes increasingly 
severe health effects.28 

Health of Women 
IPV is reported to be one of the most 
common causes of injury to women, with 
injuries to the “head, face, neck, thorax, 
breasts, and abdomen” occurring more 
often in battered women than in other 
women.29  Hospital emergency rooms see 
many of the short term effects, though 
patients often do not identify the injuries as 
due to domestic violence and medical 
professionals often do not adequately 
screen for domestic violence.30   

Research based on a World Health Organi-
zation international sample shows that 
women who had been abused by their 
partners reported overall poorer health than 
non-abused women, as well as specific 
problems such as trouble walking and 
difficulty with daily activities, pain, memory 

loss, dizziness, and vaginal discharge.31  
Furthermore, long-term health concerns 
such as chronic pain, gastro-intestinal 
problems, cardiac symptoms, and central 
nervous system symptoms such as fainting 
and seizures are reported by victims of 

domestic violence more often than by non-

victims.32   

Abuse negatively affects women’s repro-
ductive health.  A report of findings from 
several reviews concluded: 

[g]ynaecological problems are the 
most consistent, longest lasting and 
largest physical health difference be-
tween battered and non-battered 
women.  Differential symptoms and 
conditions include sexually transmit-
ted diseases, vaginal bleeding or in-
fection, fibroids, decreased sexual 
desire, genital irritation, pain on in-
tercourse, chronic pelvic pain, and 
urinary-tract infections.  In one of 
the best-sampled . . .  US popula-
tion-based studies of self-reported 
data, the odds of having a gynaeco-
logical problem were three times 
greater than average for victims of 
spouse abuse.33   

Women who experience sexual assault as 
well as physical abuse experience 40 – 45 
percent more health problems than women 
who experience physical abuse alone.34  
Forced sex also may produce vaginal, anal, 
and urethral injuries, sexually transmitted 
infection (STI), and unintended pregnan-
cy.35   

IPV victims are also subjected to reproduc-
tive coercion, in which an abusive partner 
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“uses power and control in a relationship 
related to reproductive health,” including 
forcing a partner to engage in unwanted 
sexual acts, intentionally transmitting STIs, 
sabotaging birth control to impregnate a 
partner against her will, and controlling the 
outcomes of a partner’s pregnancy.36  In 
one study, 19 percent of women reported 
pregnancy coercion, defined as being forced 
by a partner to become pregnant, 15 per-
cent reported birth control sabotage, and 
40.9 percent reported experiencing at least 
one unintended pregnancy.37 

Research has found that abuse during 
pregnancy “is more common than some 
maternal health conditions routinely 
screened for in antenatal care.”38  Studies 
have found that 3.9 – 8.3 percent of preg-
nant women are abused during their preg-

nancies.39  The consequences of abuse 
during pregnancy include death of the 
mother, fetus, or both; low weight gain by 
the mother; and low birth weight of the 

newborn.40   

In addition to physical injuries and repro-
ductive consequences, women may also 
experience life-long psychological trauma 
stemming from abuse.  Numerous studies 
have found significant links between IPV 
and depression and post-traumatic stress 
disorder (PTSD) in subjects worldwide.41  
PTSD occurs at much higher rates in bat-
tered women than in the general popula-
tion.  PTSD in victims of IPV is associated 
with severity of abuse, previous trauma, and 

a dominating partner.42  Studies have found 
that women who have been abused are 
more likely to experience anxiety, insomnia, 
and social dysfunction, and to misuse 
alcohol and drugs.43 

IPV causes ongoing stress and trauma for 
everyone living in the home.  There is not 
only the abuse itself, but ongoing encoun-
ters with the civil and criminal justice sys-
tems, difficulties parenting and holding 

jobs, and isolation from social support 
systems.   

Ultimately, IPV may end in the death of the 
abuse victim; sometimes, friends and family 
members caught in the middle or directly 
targeted by abusers also die.  Strangulation, 
frequently mischaracterized as choking, is 
particularly deadly and often goes unrecog-

nized as the serious threat that it is.44  Many 
victims lack immediate visible injuries and 
do not inform police or medical personnel 
that they were strangled.45  Strangulation-
related injuries may appear minor in the 
initial aftermath of an assault, but could 
lead to the victim’s death from airway 
obstruction due to swelling, bleeding, vocal 
cord immobility, and/or displaced fractures 

of the larynx.46  Multiple studies also report 
that battered women are more likely to 
commit suicide than women who have not 
experienced domestic abuse.47 

The NISVS study examined the magnitude 
and severity of the impact of abuse on 
victims and reported state-by-state findings.  
It found that 28.3 percent, or almost 1.5 
million Pennsylvania women, experienced 
IPV and also experienced at least one of the 
following impacts:  

[B]eing fearful, concerned for safety, 
any PTSD symptoms, need for 
healthcare, injury, crisis hotline, need 
for housing services, need for vic-
tim’s advocate services, need for le-
gal services, missed at least one day 
of work/school.  For those who re-
ported being raped, it also includes 
having contracted a sexually trans-
mitted disease or having become 

pregnant.48   

Twenty-five percent (1.28 million women) 
experienced fear or concern for safety, 22.8 
percent (1.16 million women), experienced 
PTSD symptoms and 17.3 percent 
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(884,000) were injured and/or needed 

medical care.49 

Health of Children 
More than 50 percent of households affect-
ed by violence between intimate partners 
include children under the age of twelve.50  
Children who witness IPV are more likely 
to be abused themselves.  They may be 
physically injured in the course of violence 
directed toward their mothers,51 and they 

may experience life-long trauma.52  Wit-
nessing IPV causes emotional distress, 
behavioral problems, and physical health 

problems for children.53  Studies show 
strong correlations between childhood 
exposure to violence at home and post-
traumatic stress symptoms,54 as well as 

various health problems, such as asthma55 

and gastrointestinal problems.56   

According to the National Resource Center 
on Domestic Violence,  

the list of physical, emotional, psy-
chological, and behavioral responses 
experienced by children witnessing 
domestic violence is strikingly similar 
to responses found in children who 
were physically abused and neglect-
ed, as well as children who had expe-
rienced sexual abuse.57 

Even children as young as toddlers live in 
constant fear and stress when living in an 
abusive household, and as a result, experi-

ence sleep disturbances,58 eating disor-
ders,59 stomach aches,60 headaches,61 and 

developmental delays.62  These children 
may also have difficulty developing appro-
priate peer relationships.63  If there is no 
adequate intervention, research shows that 
these children are at risk of repeating the 
violence in their intimate relationships as 
adults.64 

The Adverse Childhood Experiences Study 
(ACES) evaluated the relationship between 
specified negative childhood experiences 
and the presence of medical and mental 
health problems later in adulthood.  Psy-
chological, physical, or sexual abuse of a 
child and violence against a child’s mother 
were two of the eight categories the study 

examined.65  Overall, the more negative 
childhood experiences a child had, the 
greater the likelihood that the person, as an 
adult, would smoke, have chronic obstruc-
tive pulmonary disease (COPD), use intra-
venous drugs, attempt suicide, or be diag-

nosed with depression.66  This study sup-
ports the conclusion that exposure to 
violence, including being raised in a house-
hold with IPV, carries long-term negative 
health consequences.

SOCIETAL RESPONSE TO DOMESTIC VIOLENCE 

Since the 1970’s, when domestic violence 
emerged from the secrecy of the home and 
became a public concern, society has under-
taken to protect victims and deter abusers 
by adopting a variety of community, law 
enforcement, and legal remedies.  The 
earliest efforts focused on the criminal and 
civil justice systems.  Community services 
have grown alongside justice system initia-
tives but are restricted in what they can 
accomplish because available funding is 

limited.  More recently, advocates have 
encouraged strategies to address and pre-
vent IPV in the medical and government 
sponsored behavioral health systems.  
While these initiatives have been substantial 
and their impact significant, IPV persists.  
Insufficient funding and inherent bias 
against and disbelief of women have im-
peded society’s efforts to protect women 
from IPV.   
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RESPONSE OF THE CIVIL AND CRIMINAL JUSTICE SYSTEMS 

Civil Protection 
Pennsylvania was one of the first states to 
adopt legal protection from abuse under 
civil law, when it adopted the Protection 
From Abuse Act (PFA Act) in 1976.  The 
PFA Act authorizes courts to issue enforce-
able orders that direct the defendant (abus-
er) to refrain from abusing the plaintiff or 

minor children,67 stay out of the plaintiff’s 
home,68 pay financial support,69 refrain 
from contacting the plaintiff or minor 

children,70 relinquish weapons that were 
used or threatened to be used against the 

plaintiff or the minor children,71 refrain 
from acquiring or possessing a firearm for 
the duration of the order, relinquish any 
firearm license,72 and compensate the 

victim for reasonable losses.73  The PFA 
Act also permits the court to award exclu-
sive possession of the home to the victim74 
and to provide for temporary custody and 
visitation of the children.75  Domestic 
violence is also frequently an issue in custo-
dy proceedings.  Pennsylvania’s custody 
law, as amended effective January 24, 2011, 
prioritizes the consideration of domestic 
violence when determining custody.76  
Domestic violence is also often present in 
child welfare proceedings.77 

Firearms kill and cause significant, life-long 
physical injuries.  Firearm removal from 
perpetrators of abuse has been shown to 
reduce the rate of intimate partner homi-

cide.78  While there is no Pennsylvania data 
as to the frequency with which judges 
include firearm restrictions in PFA orders, 
research from cities in other states has 
shown that judges are infrequently ordering 
the removal of weapons.79   

Domestic violence victims seeking protec-
tion orders face a number of obstacles in 
doing so.  Of the 44,526 PFA cases pro-
cessed in Pennsylvania in 2010, only 6,092 

(13.7 percent) received final orders from a 
judge after a hearing, and 9,204 (20.7 per-
cent) received a final order by stipulation or 
by agreement where there is no admission 

of abuse by the defendant.80   
This means that only 15,296 or 34.4 percent 
of petitions for protection from abuse led 
to a final order.  A high portion of cases —
19,607 or 44 percent — were either with-
drawn by the plaintiff or dismissed because 
the plaintiff did not appear for the hear-

ing.81  According to court data, reasons 
petitions do not result in final orders in-
clude court dismissal of the petition or 
denial of temporary or final order (8.6 
percent), plaintiff withdrawal of petition 
(19.9 percent), plaintiff’s failure to appear at 
the hearing  (24.1 percent), and other rea-
sons (13.0 percent).  

This low rate of orders and high rate of 
dismissals/withdrawals may be a result of 
barriers litigants face, including: 

65.6%

34.4%

0.0%

10.0%

20.0%

30.0%

40.0%

50.0%

60.0%

70.0%

Figure 2.  Only about one third of all 

petitions for protection from abuse 

in PA result in final protection 

orders.  

No Final 

Order for 

Variety of 

Reasons

Final Order 

by 

Agreement 

or Court 

Order



Through the Lens of Equality:  Eliminating Sex Bias to Improve the Health of Pennsylvania’s Women  

 

42 Home & Community  Intimate Partner Violence 

• Lack of available and affordable legal 
representation: Most PFA petitioners 

lack legal representation.82  Existing pro 
bono legal services, which research has 
shown to be effective at reducing the 
incidence of reported IPV,83 lack suffi-
cient funding to provide representation 
to all who need it. 

• A complex process: To obtain a PFA, 
the typically unrepresented plaintiff 
must negotiate a maze of proceedings, 
often without court assistance or in-
formation.  If she needs to file an emer-
gency petition when the court is closed, 
she must go to the emergency PFA site 
or a magistrate, return to court during 
the day for a temporary order, and re-
turn again for the hearing on her final 
order.  Before the hearing, the plaintiff 
must serve the legal papers on the de-
fendant, sometimes with the help of lo-
cal police, sometimes by herself.  This 
can be a frightening and dangerous ex-
perience.  In addition, plaintiffs may not 
understand what is required of them 
and how to complete all the required 
procedures; this can lead to the dismis-
sal of their petition. 

• A time consuming process: Court 
proceedings involve long waits for brief, 
often incomplete hearings, requiring 
multiple appearances over a lengthy pe-

riod of time.84 Hearings are conducted 
during day time hours, when work and 
child-related demands may make it im-
possible for a plaintiff to appear in 
court, especially if she must appear re-
peatedly.85  Although Philadelphia has 
adopted an ordinance that requires 
some employers to provide leave time 
for court activities related to abuse, nei-
ther Pennsylvania nor any other locality 
in Pennsylvania requires employers to 
provide such leave time. 

• Judicial bias:  Battered women and their 
advocates and lawyers have observed 
the disbelief with which the testimony 
of domestic violence victims is met in 
Philadelphia’s Domestic Relations 

courtrooms.86  A gender and race bias 
study performed by the Pennsylvania 
Supreme Court in 2003 confirmed on-
going concern that Pennsylvania courts 
improperly fail to believe victims of 
domestic violence.87  This bias and dis-
belief results in denial of PFAs and in-
appropriate custody determinations, in 
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which batterers are given custodial 
rights without appropriate restrictions 
to protect the safety of the child.  It also 
leads to issuance of PFAs that fail to 
address custody, placing both the 
mother and children at risk of further 
abuse.88 

• Fear of reprisal and economic depend-
ence on the batterer:  Some individuals 
withdraw petitions or do not actively 
pursue them because of economic or 
emotional dependence on the batterer 
or fear that their involvement with the 
judicial system will place them or their 
children at risk of further violence.89 

• Lack of confidence in the judicial sys-
tem:  Some litigants may drop out of 
the PFA process because their experi-
ence has been difficult or bad.90  Judges 
and court staff may treat litigants rudely 
and fail to give them an opportunity to 
adequately present their cases.91  Liti-
gants may not feel safe in courthouses 
where there are insufficient security 
personnel or they must wait in the same 
room as the abuser, and they fear attack 

after leaving court.92 

Judges would benefit from education de-
signed to help them understand the com-
plexities involved in a victim’s participation 
in the judicial system, including the impact 
of coercion, the need to prioritize victim 
safety, and risk assessment.  Although there 
is a reluctance to mandate judicial training, 
in part due to lack of authority to do so, the 
need is urgent.  The improper denial of a 
PFA can have drastic consequences to a 
victim who lives with a batterer.  There are 
existing resources for obtaining this train-
ing.93

 

Criminal Justice System 
Law Enforcement:  Police are frequently 
called upon to respond to IPV.  Although 
there is no specific crime of either IPV or 

domestic violence in Pennsylvania, abuse 
can involve violations of many criminal 
laws for which abusers may be arrested, 
prosecuted, and penalized.  Some of these 
crimes include homicide, simple or aggra-
vated assault, rape or other sexual assault, 
false imprisonment, stalking, threats, arson, 
vandalism and property offenses, theft, 
burglary, violation of PFAs, fraud, endan-
gering the welfare of children, and interfer-
ence with the custody of children.   

As stated at the beginning of this chapter, 
however, many victims do not report do-
mestic violence to police.  Reasons for the 
underreporting of domestic violence to law 

Gonzales v. U.S.A. 

In 1999, the estranged husband of Jes-

sica Lenahan (formerly Gonzales) kid-

napped and killed their three children 

after the local police department refused 

to enforce a restraining order against 

him.  Lenahan sued the local police, but 

the U.S. Supreme Court ruled that she 

did not have a constitutional right to 

demand enforcement of the restraining 

order.  Lenahan brought a petition to the 

Inter-American Commission on Human 

Rights (the Commission), claiming inter-

national human rights violations by the 

United States.  In 2011, the Commission 

held that the United States failed to 

meet its duty to protect Lenahan and her 

children from domestic violence when it 

failed to enforce her restraining order.  

The Commission also recognized a 

systematic failure that disproportionately 

affects women and racial and ethnic 

minorities.i 

 

i 
Jessica Gonzales v. United States, Case 12.626, 

Inter-Am. C.H.R., Report No. 80/11 ¶¶ 160-61 (2011), 
http://www.cidh.oas.org/Comunicados/English/2011/9
2-11eng.htm (last visited Sept. 6, 2011). 
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enforcement authorities include victims’ 
fear that police will not believe them or 

protect them from the abuse.94  Law en-
forcement personnel may adhere to myths 
and stereotypes about IPV, including blam-
ing the victim for the abuse and assuming 
that the victim is lying; these attitudes erode 
any trust between the victim and law en-

forcement.95  Women’s past negative expe-
riences with police contribute to their 

underreporting.96  Negative experiences 
with the police may include their trivializing 
the abuse, responding slowly to a call for 
help, and bonding with the batterer; some 
women have also found the system as a 

whole to be too lenient on batterers.97   

It does not help that victims of IPV have 
no constitutionally-protected right to have 
the police enforce orders for protection.  
There have been high profile examples in 
which the police failed to enforce restrain-
ing orders against abusers, leading to the 
deaths of the victim and/or minor chil-
dren.98 

Efforts are being made to improve police 
response in some parts of Pennsylvania.  
For years, Pennsylvania has received fund-
ing under the VAWA STOP program, 
federal funding dedicated to the elimination 

of violence against women.99  The current 
Pennsylvania STOP goals include:  reducing 
violence against women in Pennsylvania 
through a coordinated response among law 

Law Enforcement Response to Domestic  

Violence in Philadelphia 

The Women’s Law Project and Women Against Abuse have drafted proposals on behalf of 

the City of Philadelphia for DOJ/OVW grants to improve law enforcement response to do-

mestic violence in Philadelphia, three of which have been awarded, bringing a total of $3 

million dollars to Philadelphia.  The Domestic Violence Law Enforcement Committee, which 

monitors implementation of grant activities, is jointly led by WLP and the District Attorney’s 

Office.  This committee brings together all of the relevant parties, including prosecution, 

police, probation, and court leadership.  Advocates from the public interest legal and do-

mestic violence communities also participate.  The grant has provided training for over 

1,600 police supervisors, patrol officers, and dispatchers and has provided additional re-

sources for prosecution, probation, and domestic violence legal agencies.   

The committee is also a forum where issues are discussed, policies are reviewed, and col-

laboration occurs.  A significant outcome resulting from this coordination is the PPD’s reor-

ganization of its response to domestic violence incidents.  In 2011, the PPD adopted a 

comprehensive police incident form to be used for domestic violence incidents.  The form 

requires police to fully record all details of the incident in a checklist format.  Collecting this 

information is intended to improve investigation and prosecution of domestic violence cas-

es.  In non-arrestable repeat calls, the PPD instituted procedures for follow up by Victim 

Assistance Officers and detectives.  In addition, domestic violence advocates make follow 

up contacts in certain high risk and repeat cases to provide appropriate social service and 

civil legal referrals.i 

i
 Ian Urbina, Philadelphia to Handle Abuse Calls Differently, N.Y. Times, Dec. 30, 2009, http://www.nytimes.com/2009/ 

12/31/us/31philadelphia.html; Troy Graham, Domestic-abuse Reports Get Specific in Pa. Police Pilot Program, Phila. 

Inquirer, Sept. 6, 2010, http://www.policeone.com/police-products/communications/articles/2603386-Domestic-abuse-

reports-get-specific-in-Pa-police-pilot-program/. 
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Federal Laws  

Protecting IPV  

Victims 

Federal criminal law provides some protec-

tion for IPV victims.  Under the Violence 

Against Women Act (VAWA), it is a felony 

to cross state lines to violate a protective 

order or to physically injure an intimate 

partner.
i
  Individuals who believe they have 

been harmed by a possible VAWA violation 

may call their local Federal Bureau of Inves-

tigation (FBI) Office.
ii
 

In addition, the federal Gun Control Act 

makes it a crime for anyone subject to a 

protection order that meets certain condi-

tions to possess a firearm or ammunition 

and to receive or ship firearms or ammuni-

tion in interstate or foreign commerce, 

whether the order expressly prohibits pos-

session or not.
iii
  The Gun Control Act also 

prohibits the sale or transfer of firearms or 

ammunition to a person, “knowing or having 

reasonable cause to believe that such per-

son” is subject to a protection order;
iv
 and 

prohibits people convicted of misdemeanor 

domestic assault from purchasing or pos-

sessing firearms
v
 when the misdemeanor 

crime for which the individual was convicted 

specifically prohibits the use or attempted 

use of physical force, or threatened use of a 

deadly weapon against an intimate partner.
vi
  

The extent to which the protection order 

provisions of the federal Gun Control Act 

are enforced in Pennsylvania is unknown. 

i
 18 U.S.C. § 2261 (2010); 18 U.S.C. § 2262 (2010). 

ii
 See U.S. Dep’t of Justice, Federal Domestic Violence 

Laws, available at http://www.justice.gov/usao/gan/ 
documents/federallaws.pdf.  

iii
 18 U.S.C. § 922(g)(8); Darren Mitchell & Susan B. 

Carbon, Firearms and Domestic Violence: A Primer for 
Judges, 39 Court Rev. 32, *35 (2002). 

iv
 18 U.S.C. § 922(d)(8) (2010). 

v
 18 U.S.C. § 922(g)(9) (2010). 

vi
 18 U.S.C. § 921(a)(33) (2010). 

enforcement, prosecution, and victim 
services that holds offenders accountable; 
increasing understanding of the dynamics 
of sexual assault and domestic violence; 
promoting a vigorous and effective re-
sponse to violence against women among 
law enforcement, prosecution, and victim 
services by providing appropriate training 
and technical assistance, mandating proto-
col development, and funding county and 
statewide initiatives that enhance service 
providers’ capacity to respond effectively; 
and enhancing the capacity of victim service 
agencies to provide expanded and culturally 
relevant services.100  Pennsylvania seeks to 
accomplish all this on only $4.3 million 
annually.101  In addition, PCADV regularly 
trains law enforcement.  The Philadelphia 
Police Department has participated in three 
sequential Department of Justice Office of 
Violence Against Women (DOJ/OVW) 
grants aimed at improving the law en-
forcement response to domestic violence, 
working cooperatively with domestic vio-
lence groups, the courts, and the prosecu-
tor’s office, and training significant portions 
of its policing staff in understanding and 
properly responding to domestic violence.   

The U.S. Department of Justice (DOJ) has 
authority to investigate and correct police 
response to domestic and sexual violence. 
In its recent investigation of the practices of 
the New Orleans Police Department, the 
DOJ found that “the Department fails to 
adequately investigate violence against 
women, including sexual assaults and do-
mestic violence” and that such failure 

constitutes gender biased policing.”102 
Specifically, the investigation  found that 
the department’s lack of “protocols for 911 
operators taking domestic violence calls; 
initial entry and preliminary investigation of 
domestic violence scenes; identifying and 
documenting victim injuries; or procedures 
for follow-up investigations… impedes 
effective response and investigation, but 
also creates potentially dangerous condi-
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tions for victims.”103  The DOJ also found 
serious inadequacies in investigations, 
including failure “to solicit or document key 
facts regarding past history of domestic 
violence or assault, or include sufficient 
information to identify the primary aggres-
sor in a situation… to note symptoms of 
strangulation or ask appropriate follow-up 
questions related to strangulation… to find 

and interview witnesses.”104 

The Medical System 
Women who are victims of violence fre-
quently seek medical treatment for the wide 
range of health consequences stemming 
from abuse, even though the medical per-
sonnel who help them often do not know 
that they have been abused.  Evidence 
suggests that health care providers may see 
more domestic violence victims than do law 
enforcement personnel.105  Many studies 
show that abused women seek medical care 
at a higher rate than women who are not 
abused, including obtaining prescriptions 

and admissions to hospitals.106  In a Cana-
dian population-based study, battered 
women sought care from accident and 
emergency departments and saw a medical 
professional about three times more often 
than non-battered women.107   

Medical providers are in a position to 
provide many services to battered women.  
It is critical, therefore, that abuse victims’ 
access to medical care be assured.  It is also 
essential to ensure that the privacy of IPV 
victims be protected when they seek medi-
cal help.  This will create a sense of safety 
that may make more IPV victims willing to 
reach out for help.  Pennsylvania has under-
taken significant efforts on all of these 
fronts, but there is room for improvement. 

Trauma Informed Care:  Extensive 
research has focused on the process of 
recovery from trauma-inducing experiences 
such as physical and sexual abuse, which 
lead to mental health and other co-

occurring disorders.  This work has led to 
the development of a “trauma-informed” 
treatment model.108  A service program is 
trauma-informed when “every part of its 
organization, management, and service 
delivery system is assessed and potentially 
modified to include a basic understanding 
of how trauma affects the life of an individ-
ual seeking services.”109  Trauma-informed 
services “are based on an understanding of 
the vulnerabilities or triggers of trauma 
survivors that traditional service delivery 
approaches may exacerbate, so that these 
services and programs can be more sup-
portive and avoid re-traumatization.”110  To 
facilitate recovery, treatment is provided 
with the recognition that (1) the survivor 
needs to be respected, informed, connected, 
and hopeful regarding their own recovery; 
(2) there is a relationship between trauma 
and conditions which are symptoms of 
trauma; and (3) there is a “need to work in a 
collaborative way with survivors, family and 
friends of the survivor, and other human 
services agencies in a manner that will 
empower survivors and consumers.”111   

Routine Assessment for IPV:  Routine 
assessment for IPV in health care settings 
and referral of patients to local domestic 
violence programs connects victims to 
available services, provides information 
about safety planning, and helps assure that 
they receive any additional medical follow-
up they may need related to the violence.  
Guidelines, policies, and protocols devel-
oped by national health care associations112 
and national standards established by the 
Joint Commission on the Accreditation of 
Healthcare Organizations call for hospitals 
to have criteria in place to assess patients 
who may be victims of abuse, neglect or 

exploitation.113  Nonetheless, health care 
providers do not consistently and adequate-
ly identify IPV victims, assess their safety, 
or provide intervention.114  Routine as-

sessment for IPV is rarely done.115  Re-
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search shows that the majority of domestic 
violence victims who seek emergency room 
treatment are not identified as domestic 

violence victims.116 

There are many reasons health care provid-
ers do not routinely assess patients for IPV.  
For physicians, part of the problem stems 
from gaps in medical school and in the 
residency training that follows medical 
school.  For example, one study found that 
program directors of primary care residency 
programs across the country did not believe 
their residents had gained the knowledge 
necessary to assess for domestic violence or 
satisfy other core clinical competencies in 
women’s health.117  Even if a health care 
facility has an IPV protocol, medical pro-

viders may not know about it.118   

Lack of insurance reimbursement for rou-
tine IPV assessment and follow-up care also 
may inhibit such assessment. Health care 
providers might be more likely to assess 
patients for IPV and provide counseling, 
safety planning, and other services beyond 
the treatment of physical injuries if they 
were adequately reimbursed for their ser-
vices.  This could be accomplished by 
developing a Current Procedural Terminol-
ogy (CPT) billing code for domestic vio-
lence for use in private practices.119  The 
problems with coding and reimbursement 
will likely improve following the implemen-
tation of the Department of Health and 
Human Services (HHS) guidelines requiring 
insurance plans to cover, without any cost 
sharing, domestic violence screening and 
counseling.120  

Wisely, Pennsylvania has not adopted any 
mandatory reporting requirements that 
might deter routine assessment for IPV.  
Although Pennsylvania law requires hospi-
tals to report to police when they see pa-
tients who have suffered serious bodily 
injury inflicted by their own act or the act 
of another person, injury as a result of use 

of a deadly weapon, or injuries inflicted in 
violation of any penal law, the statute spe-
cifically exempts bodily injury resulting 
from IPV from this reporting require-
ment.121  This exemption recognizes that 
IPV victims may be subject to retaliatory 
abuse if they report to police and respects 
the right of IPV victims to decide them-
selves whether to make a police report.122 

In an attempt to improve the response of 
the health care system to domestic violence, 
Pennsylvania adopted the Health Care 
Response Act of 1998, which established a 
program within the Department of Public 
Public Welfare (DPW) to facilitate domestic 

violence medical advocacy projects.123  
These programs, administered by PCADV, 
provide domestic violence-related services 
in health care settings and train health care 
providers in order to facilitate the “identifi-
cation of [domestic violence] victims seek-
ing health care-based services and the 
provision of support, information, educa-
tion, resources and follow-up services 
within the health care setting.”124  While 
these programs and laws are a start, they 
have not resulted in consistent routine 
assessment for IPV in all Pennsylvania 
hospitals.  For example, many of Pennsyl-
vania’s 67 counties do not have medical 
advocacy programs.125  Furthermore, a 
2005 study of the state’s programs found 
varying performances across the program 
sites.  The researchers recommended the 
establishment of domestic violence task 
forces at the hospital level, ongoing staff 
training on domestic violence, improved 
screening and safety assessment, and stand-
ardized intervention checklists for hospital 
staff to use when domestic violence advo-

cates are not present.126   

Additionally, studies of domestic violence 
assessment practices at Pennsylvania hospi-
tals have found them wanting.  A study of 
the emergency department at one major 
hospital in Philadelphia found that health 
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care professionals resisted routine domestic 
violence assessment.127  Another study 
found deficits in the way the emergency 
departments in four Philadelphia hospitals 
assess and provide intervention for IPV 
victims.128  For example, only one hospital 
has a written protocol, and one of the 
hospitals automatically informs police when 
an IPV screen is positive, even if the victim 
does not want to speak with police and 

even though hospitals are under no legal 
obligation to report domestic violence to 
law enforcement authorities when there is 
no serious bodily injury.  Importantly, 
however, this researcher also found that 
emergency departments are willing to work 
with domestic violence advocates to better 
serve patients, opening a door to improve-
ments in the future.129 

The Patient Protection and Affordable Care 
Act (ACA), passed by Congress and signed 
into law by President Obama in March 
2010, may improve IPV assessment practic-
es.130  Effective August 2012, the ACA 
requires insurers to cover domestic violence 
screening and counseling with no co-
payments or cost sharing as a component 

of preventive health care.131 

Insurance Coverage:  Insurance compa-
nies have a long history of using domestic 
abuse as a reason to deny women insurance 
coverage in all types of insurance or as the 
basis for determining premium payments.  
The result for victims is denial of insurance 
altogether or incomplete coverage that 
excludes or denies claims related to abuse.  
Such denials both penalize victims for their 
victimization and deny them access to the 
means for fleeing abuse: without insurance 
to enable them to house their families, 
obtain health care, and otherwise function 
in society independently, an IPV victim may 
remain with a batterer for financial security 
for herself and her children. 

In response to the problems of insurance 
discrimination against victims of IPV, 
Pennsylvania amended its Unfair Insurance 
Practices Act to prohibit insurers from 
denying coverage, cancelling or terminating 
coverage, charging more for coverage, 
excluding benefits, and refusing to pay 
claims in all types of insurance – health, life, 
disability, and property insurance – on the 

basis of their status as IPV victims.132  This 
protection extends to prohibiting insurers 

Insurance  

Discrimination 

Against IPV Victims 

In 1994, the Women’s Law Project 

(WLP) and Pennsylvania Coalition 

Against Domestic Violence (PCADV) 

started a nationwide effort to stop insur-

ance discrimination against IPV victims 

after a Pennsylvania woman reported 

that two insurance companies had de-

nied her health, life, and mortgage disa-

bility insurance because she had report-

ed to her doctor that her husband 

abused her.  Insurers justified their dis-

crimination on the grounds that domes-

tic violence victims voluntarily engaged 

in risky behavior, analogizing them to 

individuals who ride motorcycles or par-

achute recreationally.  WLP analyzed 

insurance practices, developed model 

legislation, collected stories of women 

impacted by this type of discrimination, 

and provided technical assistance to 

legislators, insurance regulators, and 

advocates.  WLP became a consumer 

representative to the National Associa-

tion of Insurance Commissioners and 

contributed to the development of model 

legislation for state adoption.  These 

efforts contributed to nationwide reform 

with 43 states adopting legislation to 

prevent discrimination on the basis of 

IPV in insurance.  
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from denying a property and casualty insur-
ance claim if the loss is caused by the inten-
tional act of another insured, thus protect-
ing individuals whose homes or automo-
biles are damaged or destroyed by a co-
insured partner. 

As of 2014, the ACA will implement similar 
health insurance protection nationwide.133  
The ACA will prohibit individual and group 
health plans and issuers from denying 
coverage to women based on many factors 
(pre-existing conditions), including domes-
tic abuse or sexual violence, and it will 
prohibit premium rate discrimination.134   

Medical Privacy Protection:  Pursuant to 
the federal Health Insurance Portability and 
Accountability Act (HIPAA), women who 
seek medical care have confidentiality 
protection for their written and oral, indi-

vidually identifiable health information.135  
In the absence of written authorization by 
the patient, HIPAA protects the patient’s 

identity and address if the disclosure reveals 
or is likely to reveal individually identifiable 
health information, including medical status 

and diagnosis.136  This protection permits a 
woman to safely obtain health care without 
worrying that her abuser may be able to 
discover her location, which she may have 
carefully concealed.  While permitting 
health care providers to make reports 
required by law of “abuse, neglect, or do-
mestic violence,” without written authoriza-

tion,137 HIPAA also requires that the pro-
vider, health care clearinghouse, or health 
plan disclosing the protected health infor-
mation must promptly inform the individu-
al about the report, unless they “believe 
informing the individual would place the 

individual at risk of serious harm”138 or the 
individual who would be informed is a 
personal representative believed to have 
caused the abuse or neglect and therefore 
should not be informed.139

 

Response of Community and Governmental Services 

Domestic Violence Victim Services 
Pennsylvania has 61 local county-based 
domestic violence agencies that provide a 
range of services, including legal and non-
legal counseling, shelter, and hotlines that 
IPV victims may call 24-7 to obtain safety 
information and learn about services in 
their area.140  Research suggests that these 
types of services help some women escape 
abuse and that women view them as central 
to their ability to leave abusive relation-
ships.141  For example, women who experi-
ence severe violence and have access to 
shelter services leave those abusive relation-
ships sooner than women who do not have 
access to shelter services.142  Research has 
also shown that access to legal services 
reduces the reported incidence of IPV 
because “legal services help women with 
practical matters (such as protective orders, 

custody, and child support)… actually 
present[ing] women with real, long-term 
alternatives to their relationships.”143 

While these agencies provide significant 
assistance to IPV victims, they are inade-
quately funded by a combination of federal 
and state sources, including the Marriage 
License Surcharge,144 VAWA,145 Family 
Violence Prevention and Services Act 

(FVPSA),146 and Victims of Crime Act 
(VOCA).147  As a result of shortages in 
funding, clients needing services are turned 
away.  For example, Philadelphia’s only 
overnight shelter for domestic violence 
victims, Women Against Abuse, has a 100 
bed capacity and is consistently forced to 
turn away requests for shelter; in fiscal year 
2010-11, the shelter turned away 7,705 

requests for shelter.148  In addition, cut-
backs in funding streams are forcing reduc-
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tions in services throughout Pennsylva-

nia.149  Ninety percent of Pennsylvania’s 
domestic violence service programs report-

ed decreased funding in 2010.150   

Abuse and Batterer  
Intervention Services 
Rehabilitative treatment for people who 
abuse their intimate partners is an essential 
part of community response to IPV.  
Through counseling services, intervention 
programs for perpetrators of IPV seek to 

reduce their propensity to abuse.151  A 
number of models exist.  Some programs 
do a careful lethality assessment, take in-
depth background histories on the use of 
violence, and conduct separate confidential 

partner interviews.152  Since many abusive 
partners do not have a history of explosive 
or violent behavior outside of their homes, 
intervention should include but not be 
limited to anger management, which usually 
does not address the power dynamics and 
gender bias involved in IPV, among other 
shortcomings.153  Regardless of the model 
used, communications with the victim 
should include clear warnings on the limits 
of treatment and the offer of a connection 
to domestic violence counseling and legal 
services, as research has shown that abused 
women are more likely to return to an 
abusive partner when that partner has 
sought counseling.154  Current research on 
intervention with IPV perpetrators suggests 
that, similar to treatment of other adult 
populations, the expected success rate will 
be small and will not impact all participants 
equally.155   

In Pennsylvania there are approximately 36 
programs affiliated with the Domestic 
Abuse and Battering Intervention Network 
of Pennsylvania, a non-accrediting body 
that promulgates recommended standards 

for IPV perpetrator intervention.156  Some 
of the programs are court referral programs 
and some also provide stand alone counsel-

ing.157  Nationally and in Pennsylvania, 
these services are underutilized and are not 
taken advantage of early enough in the 
perpetrator’s involvement in the judicial 
process.  

Housing 
Some IPV victims face eviction by land-
lords and public housing authorities as a 
result of the violence they experience at 
home.  Eviction occurs for a variety of 
reasons, including complaints from other 
tenants and property damage.  As a result, 
IPV victims may find themselves homeless 
through no fault of their own.  Laws pro-
vide some protection for these victims, but 
do not go far enough.  The 2005 VAWA 
prohibits public housing and voucher and 
Section 8 programs from denying housing 

or terminating assistance.158  VAWA’s 
shortcomings include its failure to provide a 
private cause of action for IPV victims who 
have been wrongfully evicted, lack of pro-
tection for IPV victims in private housing, 
and failure to provide for damages.159   

The Fair Housing Act (FHA) may also 
provide some protection for IPV victims.  
It prohibits discrimination in housing on 
the basis of sex, in addition to other pro-

tected classes.160  While some courts have 
extended this protection to include an 
individual’s status as a domestic violence 
victim, most do not.161   

At the local level, the Philadelphia Fair 
Practices Ordinance prohibits owners of 
commercial housing or any other real prop-
erty from discriminating against domestic 

or sexual violence victims.162  The Philadel-
phia Fair Practices Ordinance also prohibits 
discrimination against individuals based on 
their status as a domestic or sexual violence 
victim in public accommodations.  The 
Philadelphia Commission on Human Rela-

tions enforces this ordinance.163 
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Public Assistance  
While IPV affects individuals of all socio-
economic levels, a high number of women 

living in poverty are abused.164  For these 
women, the abuse may hinder their ability 
to reach financial security, for example, by 
affecting their ability to stay employed.  
Low income women who are subjected to 
abuse may seek cash assistance from the 
Temporary Assistance for Needy Families 
(TANF), a federally-funded welfare pro-
gram administered through the states, and 
General Assistance (GA), a state-funded 
welfare program.  Pennsylvania’s GA pro-
gram permits domestic violence victims 
who are receiving IPV-related services to 
receive nine months of GA during the 
course of their lives.165  In addition, to 
better enable IPV victims to access cash 
assistance, Pennsylvania adopted the Family 
Violence Option (FVO), which Congress 
enacted in 1996 as part of its welfare reform 

legislation.166  By adopting the FVO, Penn-
sylvania certified that it will screen for 
domestic violence, maintain victims’ confi-
dentiality, refer victims to domestic vio-
lence-related services, and waive any TANF 
or GA requirements, such as work require-
ments, cooperation with child support 
enforcement, and time limits on the receipt 
of benefits, if the program requirement 
would hinder a family or household mem-
ber from escaping IPV; place a family or 
household member at risk of more vio-
lence; or unfairly penalize a family or 

household member because of IPV.167  
DPW has established uniform policies and 
procedures for waivers of TANF or GA 
program requirements.168  In March 2011, 
1,231 TANF recipients had FVO waivers of 
work requirements and 3,291 recipients had 
FVO waivers of child support cooperation 
requirements.169 

Workplace 
Domestic violence affects women at work 
and can be more deadly than IPV confined 

to the home.  A 2009 study found that 
firearms are the weapon most often used in 
workplace IPV, even in cases where a 
victim had a protection order that barred 
the abuser from carrying a gun.170  IPV may 
also affect a victim’s ability to maintain 
employment, for instance, by causing fre-
quent absenteeism when the victim requires 
medical treatment or seeks legal or other 

services.171  IPV victims who are unable to 
maintain employment are more likely to 
remain economically dependent on their 
abusers, making it more difficult for them 
to escape the violence.  They are also less 
likely to have employer-provided health 
insurance benefits that would help them 
obtain the medical care they need in the 
short and long-term.   

A handful of existing workplace protections 
in Pennsylvania may help IPV victims 
remain economically independent from 
their abusers and maintain employer-
provided benefits.  State law prohibits 
employers from depriving crime victims, 
including IPV victims involved in the 
criminal process, of their “employment, 
seniority position or benefits, or threat-

Family Violence  

Option 

Along with Community Legal Services 

and the Community Justice Project, the 

WLP has assisted DPW in its efforts to 

provide confidentiality and flexibility to 

IPV victims through the implementation 

of the FVO since 1997.  WLP partici-

pates as a member of DPW’s TANF/ 

Domestic Violence Task Force, through 

which WLP has been involved in devel-

oping state policies and procedures 

implementing the FVO.  WLP continues 

to work closely with DPW to monitor  

FVO implementation and training of 

state workers on the FVO. 
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en[ing] or otherwise coerc[ing] [them] with 
respect thereto, because the employee 
attends court by reason of being a victim 
of, or a witness to, a crime or a member of 
such victim’s family.”172  In 2011, Philadel-
phia amended its Fair Practices Ordinance 
to prohibit employers from discriminating 
against an employee due to his or her status 
as a domestic or sexual violence victim.173  
Philadelphia also adopted an ordinance 
providing unpaid leave to domestic or 
sexual violence victims to address the 
violence, including seeking medical atten-
tion, receiving IPV services and counseling, 
participating in safety planning, relocating, 

or seeking legal services for themselves or a 

member of their family or household.174   

Immigration 
Immigrant IPV victims face numerous 
obstacles: barriers to legal status, lack of 
access to public benefits, employment 
issues, and crime reporting barriers.  A 
complete discussion of these issues is be-

yond the scope of this chapter.175  It is clear 
that immigrant victims of IPV require 
specialized legal assistance and that insuffi-
cient free or low-cost representation is 
available in Pennsylvania.
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RECOMMENDATIONS FOR REFORM 

Behavioral and Physical Health Care 

• Trauma-informed care should be expanded.  IPV-related trauma may contribute to 

long-term, serious behavioral health complications.176  IPV service providers and behav-
ioral health services must be prepared to respond to the needs of these victims.   

• Medical advocacy projects should be expanded across the Commonwealth.  Victims in 

all 67 counties should have access to IPV services in health care settings.177
 

• Health care providers should routinely assess for IPV.  In addition to hospitals, obstet-
rics and gynecology offices, and primary care practices, there may also be opportunities 
for increased screening at pediatric emergency centers of adults who seek treatment for 
their children, to determine whether the adults have experienced IPV.178  IPV victims 

are more likely to seek medical care for their children than they are for themselves.179   

• Appropriate medical coding and reimbursement should be developed for routine as-
sessment for IPV and follow-up services related to domestic violence, including behav-
ioral health services.   

Courts 

• Judges, court personnel, and mental health professionals should be educated about do-
mestic violence and stalking and the importance of addressing victim and child safety in 
PFA and custody determinations.  All judicial and professional staff involved in judicial 
procedures relating to protection from abuse and custody should avail themselves of 
quality educational programs and benchbooks on the dynamics and consequences of 
IPV and the applicable federal, state, and local laws.180  Without this knowledge, appro-
priate decisions about safety and custody of children cannot be made.   

• Access to legal assistance for IPV victims should be increased.  Legal services that pro-
vide pro bono or reduced-cost representation to IPV victims require sufficient funding 
to meet the need.181  Additional opportunities for representation must be identified and 
supported, including through a right to counsel for civil litigants in child custody pro-

ceedings,182 as well as through law school clinical programs, and other pro bono ser-
vices. 

• The Commonwealth must increase and expand court-sponsored assistance for pro se 
litigants beyond the assistance courts may currently provide at intake.  This should in-
clude written and oral information in multiple languages, instructions and forms for 
preparation of pro se court filings, and “self-help centers” that provide information and 
electronic preparation and filing of forms. 

• Courts should provide litigants with a full and fair hearing, adjudicate matters in a timely 
manner, and treat litigants with respect.   
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Law Enforcement 

• The Pennsylvania State Police should include domestic violence and stalking education 
in its annual training.  Currently, the Municipal Police Officers’ Education and Training 
Commission (MPOETC), which establishes the minimum training courses for munici-
pal police officers throughout Pennsylvania, does not require in-service IPV or stalking 
training.183  Better training on these issues would sensitize officers to the obstacles IPV 
and stalking victims face, helping them respond appropriately, so as to protect victims 
and increase the safety of the community. 

• Police training and policies and procedures on responding to IPV should be developed 
in all local and state law enforcement agencies.  Police response to IPV must be im-
proved and myths and biases that deter appropriate police response must be eliminated.  

Government 

• DPW should monitor implementation and train its staff on the Family Violence Option 
to maximize its effectiveness for IPV victims. 

• The United States and the Commonwealth should enact legislation to prohibit the evic-
tion from or denial of public housing based on a victim’s history of domestic violence.  
IPV victims suffer discrimination when they apply for federally-subsidized public hous-
ing, despite some protection under VAWA and the Fair Housing Act.  Pennsylvania 
should pass legislation prohibiting this type of discrimination, following the lead of oth-
er states.184 

• More free, low cost, and pro bono resources should be made available to immigrant 
domestic violence victims pursuing self petitions for citizenship. 

Services 

• The Commonwealth should increase funding for IPV services.  IPV services need a 
dedicated stream of funding sufficient to meet the needs of victims across the state, ra-
ther than the existing patchwork of vulnerable funding sources.  

• The availability and early use of batterer treatment programs should be expanded. 

• Batterer treatment programs should be improved.  Research should be pursued to iden-
tify effective models to reduce battering, and monitor existing programs for their effec-
tiveness and impact on victims. 

• Alternative means of holding batterers accountable other than through counseling 
should be identified.  

• Pennsylvania should institute statewide standard domestic violence data collection.  In 
order to fully understand the impact of IPV on society, the Pennsylvania Department of 
Health should collect data on the number of incidences and medical visits to either 
emergency rooms or primary care physicians as a result of IPV.  

  



Chapter 1:  Home & Community B.  Intimate Partner Violence 

 Women’s Law Project   2012       55 

Employment 

• Pennsylvania should enact legislation to address the needs of IPV victims in the work-
place.  Pennsylvania should require employers to provide paid leave for victims of IPV 
and stalking and mandate other employer protections for IPV victims in the workplace.  
Paid leave permits victims to obtain IPV-related services, including medical and legal as-
sistance, without losing their jobs.  Employer safety assistance, such as variable work 
schedules, office transfers, and escorts to parking lots, is essential to victim safety on the 
job.   

Community 

• Pennsylvania should create state-wide and local coordinated community response ap-
proaches to IPV.  The integration and coordination of law enforcement, advocates, 
health care providers, social services, employers, and schools, will help to ensure that 
the system works faster and better for victims, that victims are protected and receive the 
services they need, and that batterers are held accountable and cease their abusive be-
havior.    

Congress 

• Congress should adopt Senate Bill 1925, the Violence Against Women Reauthorization 
Act of 2011.  Adoption of VAWA 2011 will continue necessary funding for services 
that benefit victims of IPV and expand important safety protections to IPV victims in 
the justice, immigration, and housing systems.185  
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INTRODUCTION 

Women are disproportionately burdened by poverty 

and the health risks and conditions associated with 

it.  This is due in large part to the persistence of dis-

criminatory practices and stereotypes in the work-

place, home, and society at large.  In the workplace, 

women are paid less than men for the same work 

and are also sidelined into lower paying jobs.  Preg-

nancy, caretaking, and the impact of domestic vio-

lence and sexual assault can remove women partial-

ly or completely from gainful employment.
1
  Once 

out of the paid employment economy, women in the 

United States are often consigned to a welfare sys-

tem that has been gender-based from the outset.   

Poverty has led many Pennsylvanians, especially 

women and children, to suffer from a host of physical 

and mental health problems.  These conditions in-

clude obesity, malnutrition, diabetes, coronary heart 

disease, asthma, HIV, cervical cancer, and high blood 

pressure. Poverty is also associated with low breastfeeding rates, poor health outcomes 

from treatable illnesses, and post-traumatic stress disorder (PTSD).  The safety net of 

public and private programs has not alleviated either poverty or its negative impact on 

health.   
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Poverty in Pennsylvania 

The 2010 American Community Survey (ACS), published by the U.S. Census Bureau, provides 
extensive data on poverty in all 50 states.  The ACS defines poverty based on the “Official 
Poverty Threshold,” a tool developed by the U.S. Census Bureau that determines who is poor 
by applying a formula originally developed in the 1960s, relying on annual income thresholds 
that vary by family size and composition.2  Pursuant to this threshold, a family of three (a single 

parent and two children) with income under $17,568 is considered poor.3  The ACS data show 
that the burden of poverty falls disproportionately on women, especially single mothers and 
minority women, and children.  Shockingly, more than 82 percent of Pennsylvanians living 
below the Official Poverty Threshold at the end of 2011 did not receive welfare cash benefits to 
alleviate their needs.4  

Women are more likely than men to 
be poor. 
According to the ACS, 1,648,184 Pennsyl-
vanians, 13.4 percent of the state’s popula-
tion, lived below the Official Poverty 

Threshold in 2010.5  Women made up 56 
percent of those living in deep poverty even 
though they only made up 51.4 percent of 

the state population.6  See Figure 1.  Put 
another way, 14.6 percent of women live in 
poverty, compared to 12.1 percent of men 
in Pennsylvania.7    

Women of color are much more 
likely than white women to be poor. 
The picture is much worse for women and 
girls of color than for white females.  Al-
though 11.1 percent of PA females are 
African American, they account for 23.4 

percent of females living in poverty.8  
Similarly, 5.4 percent of PA women and 
girls are Hispanic, but they account for 13.6 
percent of Pennsylvania females living in 
poverty.9  See Figure 2. 

Female-headed families are much 
more likely to be poor than any 
other family type. 
According to the ACS, more than 3 million 
families live in Pennsylvania; Over 9 per-

cent of these families live in poverty.10  As a 
subset, female-headed families are three 
times more likely to live in poverty; nearly 
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Figure 1.  Female residents of PA are 

more likely to live below the Official 

Poverty Threshold than are male 

residents.
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Figure 2.  Women and girls of color in 

PA are much more likely than white 

women to be poor.
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individuals may identify as any race.
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30 percent of all female-headed families in 
Pennsylvania live below the Official Pov-
erty Threshold.11  For all races, female-
headed families are dramatically more likely 
to be extremely poor.12  

Older women are more likely to be 
poor than are older men. 
Poverty has a profound effect on older 
adults, and especially on older women and 
racial and ethnic minorities.  Based on the 
2010 ACS, 9.6 percent of Pennsylvania 
women age 65 and older lived in poverty, 
compared to only 5.6 percent of men in the 

same age group.13  See Figure 3.  This 

disparity is true, regardless of race.14 

Looking Beyond the Official  
Poverty Threshold 
Although commonly used, the Official 
Poverty Threshold is widely believed to be 
inaccurate.  For example, it does not take 
into account increasing standards of living 
and expenses that reduce usable income, 
such as taxes, rising health costs, job-related 
transportation and child care expenses; it 
also fails to take certain anti-poverty 
measures, such as food stamps and the 
earned income tax credit, into account.15  
The Census Bureau announced in Novem-
ber 2011 that it is testing, for research 

purposes, a new, unofficial, measure, which 
it is calling the “Supplemental Poverty 
Measure (SPM).”16  The SPM represents an 
attempt to understand fluctuations in pov-
erty, depending on a number of variables 
such as home ownership, geography, gov-
ernmental support through non-cash pro-
grams (e.g., food stamps, housing, and child 
care), and the costs associated with work-

ing.17  

The Self-Sufficiency Standard (Standard), 
which was developed by Wider Opportuni-
ties for Women, is a non-governmental, 
more nuanced method of measuring pov-
erty than the Official Poverty Threshold.  It 
takes into account regional differences in 
costs-of-living, including the costs of major 
budget items such as housing, child care, 
food, health, transportation and taxes.18  As 
an example, based on the Standard, a single 
parent in Philadelphia with a preschooler 
and a school-age child needs to earn 
$54,705 yearly, or around $25.90 per hour, 

to meet the family’s basic needs.19  This 
amount is equivalent to more than three 

full-time minimum wage jobs,20 and is more 
than three times the Official Poverty 
Threshold of $17,568 for the same size 
family.  See Figure 4. 
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Figure 3.  PA women age 65+ are 

more likely than 65+ men to be poor.
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The percentage of Pennsylvania families 
living in poverty based on the Self-
Sufficiency Standard is 21 percent, as com-
pared to 9 percent under the Official Pov-
erty Threshold.21  Further, 58 percent of 
households below the Standard include 

children.22  Like the census data, the Stand-
ard demonstrates a connection between 
race and income inadequacy.  Over 40 
percent of African American households 
and 50 percent of Hispanic households in 

Pennsylvania are below the Standard.23   

 

Impact on Women’s Health 

Poverty has a profound impact on women’s 
health.  Poor women are three times as 
likely to consider themselves in only fair or 
poor health as are women with higher 

incomes.24  The health impact of poverty is 
exacerbated by the lack of health care, food, 
and housing that accompanies poverty. 

Poverty is directly linked to 
chronic disease. 
Poverty has been linked to many chronic 
health conditions.  There is a high preva-
lence of diabetes among poor populations, 
and some evidence shows that poverty can 
cause pre-diabetes and diabetes by impair-

ing insulin production.25  In addition to 
diabetes, a recent study links lifelong socio-
economic position with coronary heart 
disease, finding that people of higher socio-
economic positions are less likely to devel-

op it.26  There are also links between pov-
erty, asthma,27 and HIV.28  

Poverty negatively affects mental 
health. 
Poverty is associated with an increased risk 
of PTSD for women and children.  Over 
one-third of low income women report 
experiencing depression or anxiety, com-
pared to 23 percent of women with higher 
incomes.29  Research shows that people 
who live in poor neighborhoods are often 
exposed to violence, which may lead to 
PTSD and other depressive symptoms.30  
One study posits that these depressive 
effects are greater in female youths than in 

male youths.31 

Reduced access to health care 
impairs women’s health. 
Women living in poverty are often unable 
to access even basic health care for them-
selves and their families,32 and as a result, 
their health suffers.  Unsurprisingly, these 
women are often unable to afford private 
health insurance and do not have access to 
insurance through their employment.  They 
may also be unable to access government 
subsidized health benefits.  Adult women 
who are not disabled, pregnant, elderly or 
caregivers for young children are likely 
ineligible for Medical Assistance (MA, 
commonly referred to as Medicaid) in 

Pennsylvania.33  The increased risk of 
chronic illness associated with poverty 
makes their lack of access to medical care 
especially dangerous.  For women living in 
poverty, their inability to access preventive 
health services and treatment for chronic 
conditions can have serious, long-term 
health consequences.  Poverty is linked to 
failure to obtain preventive health care 
services such as pap smears34 and mammo-

grams.35 

Reduced access to nutritious food 
has health consequences.  
Poverty can make it impossible to pay for 
adequate food.  Missing meals causes “food 
insecurity,” which triggers a host of health 
problems.  According to a United States 
Department of Agriculture (USDA) study 
on food security, 11 percent of Pennsylva-
nia households experienced either low or 
very low food security from 2006-2008.36  
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The Food Research Action Center has 
found that Philadelphia’s First Congres-
sional District is the second-hungriest 

district in the country.37   

Food insecurity is especially dangerous for 
infants and toddlers, who are in critical 
stages of neurological, social, and physical 
development.38  Even slight interruptions in 
food security can have long-term develop-

mental effects.39  A child’s nutrition can 
impact his or her cognitive development, 
motor skills, and learning potential, and 
may contribute to psychosocial disorders.40  
Malnutrition can affect a child’s ability to 
fight off infections.41  Food insecurity can 
also cause mental health problems such as 

depression and anxiety in mothers,42 which 
in turn affect the health and well-being of 

their children.43   

Obesity and related health risks are higher 
in poor communities than in non-poor 
communities.44  Obesity is associated with a 
host of related health problems, including 
coronary heart disease, type 2 diabetes, high 
blood pressure, certain types of cancer, 
stroke, liver and gallbladder disease, sleep 
apnea and respiratory problems, and osteo-
arthritis.45  In fact, 30 percent of Pennsyl-
vania women suffer from high blood pres-
sure, and 9 percent suffer from diabetes.46  
Also, studies show that excess weight can 
cause the early onset of puberty among 
adolescent girls,47 which is in turn associat-
ed with increased risky behaviors such as 
drug and alcohol use and unprotected sex48 
and increased prevalence of psychosocial 
and behavioral disorders.49  Some evidence 
suggests that obesity affects women more 

significantly than men.50  

Lack of access to nutritious foods affects 
health status and contributes to obesity.51  
People living in poverty cannot afford to 
pay for healthful foods, such as fresh fruits 
and vegetables, which have lower calorie 
counts and are more nutritious than less 

expensive food.52  There are significantly 
fewer supermarkets in poor neighborhoods 
than in affluent neighborhoods.53  For 
example, there is currently not a single 
supermarket in Chester, Pennsylvania, a city 
of about 30,000 in which 36 percent of 
residents live below the Official Poverty 

Poverty and Access 

to Healthy Food in 

Southeastern Penn-

sylvania (SEPA) 

The 2010 Southeastern Pennsylvania 

Household Health Survey found that 

poor nutrition is related to lack of access 

to healthy food and leads to poor health.  

The data revealed that:  

• Adults in SEPA who eat fewer than 
three servings of fruits or vegeta-
bles each day are more likely than 
those who eat three servings or 
more to report health status as fair 
or poor. 

• Approximately one in eight SEPA 
adults living below the Official Pov-
erty Threshold report that finding 
fruits and vegetables in their neigh-
borhood is difficult or very difficult.  

• More than one in ten SEPA adults 
reported having to cut the size of or 
skip a meal in the past year due to 
lack of money, with women more 
likely than men to do so. Those cut-
ting or skipping a meal were twice 
as likely to describe their health as 
fair or poor than those who had 

not.
i
 

i 
Cmty. Health Data Base, Data Findings: Nutrition 

and Access to Quality Food in Southeastern Penn-
sylvania, Mar. 7, 2011, http://www.chdbdata.org/ 
datafindings-details.asp?id=86 (last visited Mar. 22, 
2012). 
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Threshold.54  The first grocery store in 
Chester in 11 years that will provide afford-
able nutritious food to its low-income 
residents is scheduled to open in February 
2013.55   

Homelessness has health risks. 
Homelessness, a common consequence of 
poverty, further negatively impacts wom-
en’s health.  Poor women in Pennsylvania 
experience homelessness at increasing rates.  
Between 2008 and 2009, Pennsylvania saw a 
two percent increase in the number of 
single, homeless women, and a nine percent 
increase in the number of homeless women 
in families.56  Pregnancy and caring for 
children places women at increased risk for 
homelessness.  A study of adult childbear-
ing women in Philadelphia found that 11.4 
percent of the cohort had experienced 
homelessness within either the three years 
before or the four years following birth of a 
child, with 20 percent of African-American 
women experiencing homelessness within 

that seven year period.57 

Homeless mothers are more likely to have 
been hospitalized than non-homeless, low-

income mothers,58 suggesting inadequacy of 

primary health care.59  Homeless mothers 
are at a greater risk for HIV infection than 

non-homeless, low-income mothers.60  
They are also at a great risk of respiratory 
problems and other communicable diseases 
because of overcrowded and under-
ventilated living conditions, inadequate 

hygiene, and poor nutrition.61  Homeless 
women who become pregnant are at risk of 
pregnancy complications because of their 
lack of prenatal care, inadequate nutrition, 

and exposure to violence and stress.62  
Homeless women also face an increased 
risk of physical and sexual assault which 
causes significant short and long-term 

health problems.63 

Lower breastfeeding rates among 
poor women are linked to poor 
health outcomes.  
Lower breastfeeding rates in low-income 
families64 have negative health consequenc-
es for both mothers and babies.  Nationally, 
75 percent of women initiate breastfeeding, 
and 43 percent continue for at least six 
months.65  A recent Philadelphia study 
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found that among low-income mothers, less 
than half initiated breastfeeding, and only 
7.5 percent continued breastfeeding for six 

months.66  Breastfeeding rates did not vary 
significantly by race or ethnicity, but the 
study revealed that mothers younger than 
twenty-years-old were less likely to breast-

feed than mothers over thirty-years-old.67   

An earlier study found that possible deter-
rents to breastfeeding include fear of pain 
or embarrassment, lack of workplace ac-
commodations, cultural issues, and fear of 
HIV transmission.68  The benefits of 
breastfeeding include helping a newborn’s 
digestive system develop and function, 

providing antibodies that strengthen the 
baby’s immune system, decreasing the risk 
of sudden infant death syndrome (SIDS), 
and decreasing the mother’s risk of certain 
cancers.69  The Special Supplemental Nutri-
tion Program for Women, Infants, and 
Children (WIC), which provides benefits to 
pregnant women and new mothers, may 
have a negative effect on breastfeeding; 
WIC vouchers account for half of all baby 
formula purchases.70  The Pennsylvania 
WIC program does, however, incentivize 
breastfeeding by offering enhanced food 
packages to women who exclusively breast-
feed and by offering other support to 

breastfeeding women.71 

 

Poverty Assistance and Other Financial Support Systems 

There are a range of governmental and 
non-governmental programs to help wom-
en and children in poverty.  These pro-
grams grew out of legislation adopted in the 
1930s in response to the Great Depression.  
While the more respectable and politically 
popular insurance programs established by 
the Social Security Act were created with 
male wage earners in mind, needs-based 
programs were created to help impover-

ished single mothers who were widows.72  
Discussions about the anti-poverty cash, 
food, and medical assistance programs have 
been highly critical of poor women, espe-
cially African American women; poor 
women have become the “undeserving 
poor,” who have been blamed for their 
impoverishment.73  Attacks on these pro-
grams over the decades have morphed into 
attacks on welfare mothers, who have been 
labeled as promiscuous welfare cheats who 
fail to take care of their children and whose 

sexual and maternal behavior must be 
controlled.74  The evidence shows other-
wise.  Rather than being sexually promiscu-
ous, immoral, and inadequate as mothers, 
“poor mothers on welfare in America are 
most often engaged in a desperate struggle 
to procure the basic necessities for them-
selves and for their children.”75 

While these programs have provided help 
to many people, they fail to reach all those 
in need and grants are far below the 
amount needed to support a family.  The 
inadequacies of these programs have been 
compounded by the recent impact of the 
economy on access to employment, the 
institution of budget cuts and regulatory 
requirements at the state level, and reduced 
federal contributions to these programs.  
Moreover, access to benefits continues to 
be restricted by rules that presume recipi-
ents are welfare cheaters and that stigmatize 
them. 
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Poverty Assistance 

Cash Assistance 
Cash assistance in Pennsylvania is provided 
through two programs: Temporary Assis-
tance for Needy Families (TANF) and 
General Assistance (GA). 

TANF is the primary cash assistance pro-
gram in Pennsylvania.  It is a federally-
funded program that allows states to assist 
low income families by providing cash 
assistance, childcare, education, and job 

training.76  Most of the adults who receive 
TANF are female.77  States have discretion 
in determining eligibility and in deciding 
how to administer the TANF funds, subject 
to overriding federal limitations.78  In 
Pennsylvania, TANF is available for preg-
nant women, as well as dependent children 
and their parents or other relatives who live 
with and care for them.79   

GA is a state-funded program that provides 
cash assistance for categories of individuals 
who are not eligible for TANF, including 
disabled or sick adults without children, 
victims of domestic violence, individuals in 
drug and alcohol treatment programs, 
children living with unrelated adults, and 
adults caring for sick or disabled individuals 

or unrelated children.80  Two GA categories 
that affect women are time limited: victims 
of domestic violence and persons who are 
drug or alcohol dependent are eligible for 
only nine months of assistance in a life-
time.81 

Cash assistance does not reach all individu-
als in poverty.  DPW has reported that in 
December 2011, fewer than 300,000 of the 
1.65 million people living in poverty in 
Pennsylvania were receiving cash assis-
tance.82  In that month, 288,882 adults and 
children received cash assistance: 219,973 
of them received TANF and 68,909 re-

ceived GA.83  The U.S. Census Bureau 
estimated Pennsylvania’s population to be 
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Figure 6.  PA provides cash assistance 

to only 2.27% of its residents.
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12,742,886 on July 1, 2011.84  Of the 12.7 
million Pennsylvania residents, 13.4 percent 
lived in poverty, but only 2.27 percent 

received cash assistance.85  See Figure 6. 

Of the 1.65 million Pennsylvanians living 
below the Official Poverty Threshold, 82.4 
percent received no cash assistance from 
the Commonwealth of Pennsylvania.86  
Only 17.6 percent received cash assistance: 
13.6 percent of them received TANF and 4 
percent received GA.87  See Figure 7. 

TANF caseloads are severely reduced from 
pre-TANF levels.  In November 2011, 
Pennsylvania’s TANF caseload was less 

than half of what it was in February 1997.88  
Following a severe drop in the first five 
years after TANF replaced the former Aid 
to Families with Dependent Children pro-
gram, caseloads fluctuated up and down 
within a smaller range between 2001 and 
the present.89  It is clear that Pennsylvania 
is assisting far fewer individuals and families 
than are in need and for whom it previously 
provided assistance.   

Moreover, Pennsylvania intends to serve 
even fewer individuals.  In February 2012, 
Pennsylvania Governor Tom Corbett 
proposed the complete elimination of the 
GA program along with its automatic 
eligibility for MA, taking away the lifeline 

for over 67,000 Pennsylvanians.90  Pennsyl-
vania is pursuing both budget cuts and cost 
saving regulatory changes that will limit the 
amount of assistance it can provide.  The 
Pennsylvania General Assembly adopted a 
2011-12 budget that reduced funding to 
poverty programs in Pennsylvania by hun-

dreds of millions of dollars91 and legislation 
that gives the Secretary of the Department 
of Public Welfare (DPW), who oversees 
these programs, unfettered authority to 
reduce programs without going through the 
required public regulatory review process.92  
The Governor’s proposed 2012-13 budget 
continues this trend by proposing a $319 

million reduction in cash assistance through 
the elimination of the state’s General Assis-
tance program and hundreds of millions of 
dollars of reductions to other human ser-
vices programs.93  This reduction in state 
funds for cash assistance will occur while 
the federal funding level also experiences a 
net reduction because the federal govern-
ment has maintained TANF funding at the 

amount established in 199694 and it has 
allowed the depletion of both the TANF 
Emergency Fund, which was created in 
2009 to help families through the economic 

downturn,95 and TANF supplemental 
grants that are essential to states with his-
torically low grants.96   

At the same time, the Pennsylvania General 
Assembly and DPW have pursued harsh, 
punitive, and unwarranted program changes 
that will further limit the numbers of people 
receiving assistance.  TANF, which is a five 
year time limited program that requires 
work activities, already limits its reach at a 
time when the economy is depressed and 
work is hard to find in a state with a 7.7 

percent unemployment rate.97  In 2011, 
Pennsylvania adopted a program to drug 
test people with felony drug convictions 
and terminate assistance for those who 
fail.98  This program, which may cost more 
than it saves, stigmatizes assistance recipi-
ents as undeserving addicts and punishes 
individuals instead of treating them.  An-
other proposal currently pending before the 
General Assembly would require applicants 
to obtain photographs for Electronic Bene-
fit Transfer cards which may be difficult for 
the homebound to obtain, and are an un-
necessary additional layer of costly verifica-
tion.99  DPW has also proposed a regulato-
ry change that would cut off cash assistance 
to an entire family if an adult subject to 
work requirements violates a work require-
ment due to transportation-related reasons 
that are not their fault, subjecting an entire 
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family to destitution due to bus delays or 

traffic congestion.100  

In addition, the cash assistance provided is 
far from sufficient to support individuals 
and families.  The rates for cash assistance 
in Pennsylvania have been stagnant since 
January 1990, more than twenty years ago.  
In Pennsylvania, the maximum monthly 

grant for a family of three ranges from $365 
to $421 a month, depending on county of 
residence.101  Most families live in counties 
where the monthly maximum for a family 
of three is $403.102  A monthly rate of $421 
in 2011 represents almost a 30 percent 
decrease in value from 1996 in inflation-

adjusted dollars.103  Although cash assis-
tance grants are meant to cover all of a 
family’s daily expenses except food — 
including rent, utilities, clothing, transporta-
tion, and other costs of living — rates have 
not kept up with inflation, and therefore the 
grants do not go as far as they are intended 
to go.  GA provides only $205/month in 
most Pennsylvania counties.104  

Welfare reform has not lived up to its 
promise to lift people out of poverty.  
Welfare-to-work programs operated by the 
DPW have failed to arm recipients with 
skills to obtain stable jobs that pay adequate 
wages, even in the boom economy of the 
1990s, let alone in the current recession 
economy.  Research shows that while the 
wages of workers with college degrees may 
hold steady, wages for those with a high 
school diploma or less have dropped sub-

stantially;105 individuals who lack a college 

degree are less likely to be employed.106  
National data show that over half of the 
TANF population has only a high school 
diploma, and 41.5 percent have less than a 

high school diploma.107  

Nearly half of Pennsylvania heads of 
household who have less than a high school 
education were living below the Self-
Sufficiency Standard in 2007, compared 
with 26 percent of those with a high school 
diploma, 22 percent of households with 
some college, and only nine percent of 
households with a college degree or 
more.108    

Pennsylvania, like many states, needs work-
ers with middle-level skills, those that 
require more than a high school diploma.109  

Poverty, Single  

Parenting, and the 

Inadequacy of Social 

Programs 

In its profile of Betty Carr, a 28-year-old 

single mother living with two children in 

Berks County, Pennsylvania, the Read-

ing Eagle highlights the way single par-

enting and domestic violence exacer-

bate poverty and brings attention to the 

inadequacy of government social pro-

grams and the lack of affordable hous-

ing.   

To escape domestic violence, Ms. Carr 

and her children had to move out of their 

home.  Then, as a result of taking time 

off from work to stay home with a sick 

child, Ms. Carr lost her job in the food 

service industry.  Without a home and 

without a job, she found temporary shel-

ter and faced many challenges to finding 

permanent housing with an annual in-

come of slightly more than $11,000 

(consisting of food stamps and cash 

assistance), saying, “It’s very difficult to 

live on that.”  She is looking for a job 

and plans to enroll in community college 

to increase her chances of lifting herself 

out of poverty.
i
  

i
 Jason Brudereck, The Parenthood Trap: Single 
Moms and Poverty, Reading Eagle, Mar. 25, 2012, 
http://readingeagle.com/article.aspx?id=375295 (last 
visited Mar. 26, 2012). 
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In 2004, 51 percent of the Pennsylvania 
labor market was comprised of middle-skill 
jobs, as compared to 19 percent for low-
skill jobs and 30 percent for high-skill 
jobs.110  In 2007, 53 percent of the Penn-
sylvania labor market was comprised of 
middle-skill jobs, yet only 42 percent of 
Pennsylvania workers had sufficient training 
for middle-skill jobs.111  For TANF to 
succeed in lifting recipients out of poverty, 
it must provide substantial and relevant 
educational opportunities, so that recipients 
may compete successfully for middle-level 
jobs. 

Despite the importance of education in 
lifting TANF recipients out of poverty, 
TANF rules pressure states to limit the 
kinds and amounts of educational programs 
available to recipients.  Under TANF, to 
avoid financial penalties, states must meet 
goals relating to the numbers of individuals 

engaged in work activities.112  The rules 
relating to this “work participation rate” 
permit a state to count only 30 percent of 
individuals in vocational education or high 
school attendance and to count someone in 
vocational education only for twelve 

months.113  This formula severely restricts 
access to necessary education and training.  
Less than eight percent of work-eligible 
adult TANF recipients are engaged in 
education and training activities nation-
wide.114  Furthermore, employment and 
training programs have experienced deep 
budgetary cuts in Pennsylvania, reducing 
individual recipients’ access to training 
programs that allowed them to maintain 
their benefits.115 

DPW’s KEYS program is an example of 
the kind of programs that are more likely to 
lift women out of poverty.  Since 2005, this 
program has assisted approximately 1,000 
parents at any time by helping them attend 
and complete community college and 
prepare for careers in health care and other 

“high priority occupations.”116 

Studies on leaving TANF demonstrate that 
most women who leave TANF for em-
ployment enter low wage jobs in primarily 
female industries, with typical wages be-
tween $7 and $8 an hour.117  Studies also 
show that, on average, parents who leave 
TANF earn wages below the poverty level 
and lack benefits such as health insurance, 
sick leave, pensions, and vacation.118  Fur-
ther, these jobs are often unstable, and 

Increasing the  

Child Support 

Pass-Through 

Improving child support for low-income 

families is absolutely crucial to improv-

ing the status of poor families in Penn-

sylvania because cash assistance 

grants have not increased in 22 years.  

When a family with an absent parent 

receives welfare benefits, the family is 

required to assign its right to child sup-

port to the state welfare department, 

which takes part of the money to reim-

burse welfare benefits and pays a por-

tion to the family.  This is called the 

Child Support Pass-Through.  

Advocacy efforts by the Women’s Law 

Project (WLP) and Community Legal 

Services (CLS) between 1995 and 1998 

twice prevented the elimination of this 

minimal pass-through.  In 2008, WLP, 

CLS, and the Community Justice Project 

(CJP) joined forces to convince the leg-

islature to increase the amount of the 

pass-through from the prior amount of 

$50.  Starting in October 2008, families 

on welfare began receiving the first 

$100/month of support that is paid on 

time for a family with one child, and the 

first $200/month of timely-paid support 

that is paid for a family with two or more 

children. 
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studies have shown that many workers who 
leave TANF become unemployed again 
within a year.119 

In addition, in light of the inadequacy of 
DPW’s cash grant, special allowances are 
essential to allow families receiving TANF 
or SNAP benefits to obtain employment, 
education, or training.  Special allowances 
cover the costs of transportation, books, 
school supplies, and other work supports 
that families face when trying to better 
themselves and move off welfare.  Yet, 
DPW has proposed eliminating and reduc-
ing several types of transportation-related 
special allowances and reducing the lifetime 
limit for other work, education and train-
ing-related allowances from $2,000 to 
$1,000.120  Rather than eliminate or drasti-
cally reduce the availability of special allow-
ances these supports must be retained and 
increased to allow those leaving the welfare 

rolls for work to succeed.121 

Food 
The federal Supplemental Nutrition Assis-
tance Program (SNAP), previously known 
as the Food Stamp Program, utilizes a 
monthly electronic benefit transfer to 
provide government assistance to low 
income individuals for the purchase of 
food.  In December 2011, 1,827,134 people 
were eligible for food stamps in Pennsylva-
nia.122  Since 2006-07, the number of food 
stamp recipients in Pennsylvania has in-
creased by nearly 63 percent.123  In January 
2012, DPW announced plans to restrict 
access to food stamps by implementing an 
asset-based eligibility test in addition to the 
income-based eligibility test by May 
2012.124  The DPW Secretary proposed 
cutting families off food stamps if they had 
more than $2,000 in savings and other 
assets; households with seniors would be 
eligible only if they have less than $3,250 in 
assets.  Houses, retirement benefits, and a 
car would be exempt, but any additional 
vehicle worth more than $4,650 would 

not.125  Although DPW, in response to a 
public outcry, increased the proposed asset 
limits to $5,500 for people under age 60 and 
$9,000 for households with people 60 and 
above,126 the imposition of any asset test 
will take food away from families and 
seniors with few resources.  In addition to 
those who will become ineligible for SNAP 
if the new asset limits are implemented, 
many individuals who will still qualify for 
benefits are likely to have difficulty getting 
benefits due to the paperwork and adminis-
trative requirements which will result from 
the verification of asset limits.   

While SNAP provides essential assistance 
to many people in Pennsylvania, the 
monthly allowance is inadequate to feed a 
family for a month, let alone support a 
nutritious diet.  The average monthly bene-
fit in fiscal year 2011 amounted to a mere 
$128.40 or $4.28 a day for an individual.127  
For a household, the average monthly 
benefit was $270.45 or $9.00 per day.128 
Research in Philadelphia shows that even if 
a family receives the maximum food stamp 
benefits, they are still unable to afford what 
the U.S. Dept of Agriculture considers an 
adequate diet.  The family would come up 
about $2,000 short in a year, because, while 
food prices have risen steadily, food stamp 
benefits have not.129  A 2010 survey con-
ducted in Southeastern Pennsylvania re-
vealed that 11.2 percent of adults had to 
skip or cut the size of a meal in the past 
year because they could not afford an 
adequate food supply.130   

Charitable resources attempt to supplement 

SNAP, including food banks131 and food 

pantries.132  Furthermore, Pennsylvania has 
been successful in improving access to 
nutritious food through its Fresh Food 
Financing Initiative, which provided startup 
money for supermarkets in underserved 
areas.133  Since its creation, the Initiative has 
funded eighty-eight fresh food retail stores 
in thirty-four Pennsylvania counties and has 
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improved access to healthful food for half a 

million Pennsylvanians.134  The federal 
government recently announced a similar 

initiative.135 While helpful, such efforts 
cannot satisfy the food needs of Pennsylva-
nia’s population. 

Health Care  
Individuals without employer-based health 
insurance who cannot afford to purchase 
health insurance may be able to obtain 
health coverage either through MA, the 
federally subsidized health insurance pro-
vided through DPW, or government-
subsidized health clinics.    

MA is a program that provides health care 
coverage for individuals who fall into cer-
tain categories and meet financial eligibility 
requirements.  It is funded by a federal-state 
matching formula and operated through the 
state.  Pennsylvania’s MA program primari-
ly covers children, pregnant women, people 
with disabilities, and the elderly.136  Low-
income adults who are not disabled, preg-
nant, elderly, or parents of dependent 
children are eligible for MA in only limited 
circumstances and for limited time periods, 
such as for family planning and cervical and 
breast cancer treatment.  As a result of 
MA’s restrictive eligibility requirements, 
only one out of ten non-elderly women is 

covered by the program.137 

In December 2011, Pennsylvania’s MA 
program covered 2,181,399 eligible adults 
and children.138  The number of MA recipi-
ents in Pennsylvania has increased by nearly 
16 percent since fiscal year 2006-2007.139  
Women who are able to enroll in MA may 
still face barriers to health care.  MA in 
Pennsylvania does not cover abortion care 
except in cases of rape, incest, or life en-

dangerment of the pregnant woman.140  
MA coverage does, however, include medi-
cal services for pregnant women and family 
planning services, including counseling and 

patient education, oral contraceptives, and 

emergency contraception.141 

Problematically, MA enrollees may have 
difficulty finding doctors who accept MA, 
as doctors increasingly refuse to accept MA 
because of low reimbursement rates as 

compared with commercial insurance.142  
Therefore it may be challenging for MA 
enrollees to find a doctor close to home, 
and even after they have found a practition-
er who accepts MA, they may have to wait 
much longer for a first appointment than 
women with commercial insurance would 
have to wait.  As MA has increased its use 
of managed care for delivery of health care, 
additional barriers to health care have 
arisen.143  

Immigrants living in Pennsylvania face 
greater challenges in obtaining MA.  While 
a detailed description of the complexities 
faced by immigrants is beyond the scope of 
this chapter, access to health care for immi-
grants is generally limited.  Except for 
emergency medical assistance, which in-
cludes labor and delivery, only “qualified” 
immigrants are fully eligible for MA.144  
Limited language access compounds the 
difficulties immigrants must overcome to 
obtain health care.145 

Until recently, Pennsylvania offered an 
insurance program for adults who were 
ineligible for MA but who had insufficient 
income to buy health insurance.  This 
program, adultBasic, was eliminated at the 

end of February 2011.146  Almost two-
thirds of adultBasic’s 40,764 subscribers 
were women,147 and therefore the termina-
tion of this program greatly impacts wom-
en.  DPW agreed to review the MA eligibil-
ity of former adultBasic members, but only 
about four percent of them ended up quali-

fying for MA.148  Altogether, only about 40 
percent of adultBasic subscribers have 
obtained alternate insurance through plans 
tracked by the state, and most of those 
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plans cost more and provide less coverage 

than adultBasic.149
 

For children who are ineligible for MA, the 
federal Children’s Health Insurance Pro-
gram (CHIP) provides either free or subsi-
dized health care coverage, depending on 
family income.  CHIP benefits cover a 
broad range of services, including immun-
izations, routine check-ups, diagnostic 
testing, prescriptions, dental, vision, and 
hearing services.150  However, barriers to 
access exist, most notably the requirement 
that children whose family incomes are too 
high to qualify for free coverage must be 
uninsured for six months before they can 

enroll in CHIP.151 

For adults ineligible for MA, government-
subsidized health centers provide free or 
graduated fee health care to uninsured or 

low income individuals.152  In Philadelphia, 
the health centers provide health care, 
including internal medicine, pediatrics, 

laboratory tests, x-rays, immunizations, 
prescriptions, dental care for children and 
limited dental care for adults, prenatal care 
as part of the Maternal and Infant Care 
(MIC) Program, and family planning ser-

vices as part of the WIC Program.153  
However, capacity for these services is 
inadequate and waits for appointments can 
be lengthy.154 

Adults age 65 and older are eligible for 
Medicare, a comprehensive, federally fund-
ed health insurance program.  However, 
recent legislative proposals could drastically 
reduce the availability of health care 
through Medicare. 155   

The Patient Protection and Affordable Care 
Act (ACA), which President Obama signed 
into law in 2010, aims to improve low 

income individuals’ access to health care.156  
Most significantly, the ACA will expand 
MA coverage for all people under age 65 
who earn below 133 percent of the federal 
Poverty Line.157  Further, individuals who 
earn between 133 percent and 400 percent 
of the federal Poverty Line will receive 

subsidies to purchase health insurance.158   

Until 2014, when many of these provisions 
take effect, many Pennsylvanians will re-
main uninsured.  Pennsylvania Fair Care is 
an ACA insurance program for uninsured 
adults with pre-existing conditions; it is 
funded by the federal government and 
administered by Pennsylvania.  It is intend-
ed to provide affordable insurance, but has 
limitations.  The cost may be more than 
many people can pay; the monthly premium 
is about $283.159  In addition, to be eligible, 
a person must have been uninsured for six 
months prior to the date of application.160 

Pennsylvania can take steps to increase 
insurance coverage for low-income individ-
uals.  Under the ACA, Pennsylvania is 
permitted to begin now to phase in an 
expansion of MA coverage for low income 
adults that is not required until 2014.161   
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Child Care 
Some low-income parents and caretakers 
may be eligible for child-care subsidies in 
Pennsylvania through DPW.  In order to be 
eligible, they must earn 200 percent of the 
Official Poverty Threshold or less, have 
children under the age of thirteen, and work 
or attend an educational program for at 
least twenty hours per week.162  In 2011, 

133,781 Pennsylvania children received 
federal and state child-care assistance, and 
more than 10,000 more were on a waiting 

list.163  However, federal stimulus money 
used to fund these programs expired in 
September 2011, and state cuts are expected 
as well, which will mean longer waitlists and 

less assistance for Pennsylvania families.164 

 

Difficulties Accessing Poverty Assistance Benefits 

Even if they meet all of the formal eligibility 
requirements, recipients and applicants face 
barriers to processing and maintaining their 
benefits due to inadequate staffing and 
other inefficiencies in DPW’s County 
Assistance Offices (CAOs).  For example, 
people seeking benefits complain of full 
voicemail boxes, unanswered and unre-

turned phone calls, and lost paperwork.165  
They waste time resubmitting lost papers, 
waiting in the office, and making phone 

calls to correct mistakes.166  These prob-
lems have resulted in erroneous denials of 
benefits and delays in getting assistance.  
The situation has been exacerbated by the 
economic downturn, which has created an 

increase in the need for assistance and a 
decrease in CAO staffing.167  While case-
loads are rising, the numbers of casework-
ers responsible for handling these cases is 
going down; the number of workers at the 
welfare office has dropped by 14.2 percent 
since 2002, and worker caseloads have gone 

up 89 percent.168  These barriers may be 
even greater for people who experience 
homelessness, as certain program require-
ments, such as staying in contact, may be 
difficult for someone with no permanent 
home.169  Programs may require applicants 
to travel to meet with caseworkers, which 
can be both expensive and time consum-

ing.170 

 

Special Considerations for Victims of Domestic Violence 

Pennsylvania has worked hard to imple-
ment the Family Violence Option (FVO) to 
address the concerns of domestic violence 
victims, who often turn to public assistance 
programs for help fleeing violence but may 
have difficulty complying with program 
requirements that may place them at risk of 
further violence.  Pennsylvania adopted the 
FVO in January 1997 and has developed 
excellent policies and procedures for 
providing TANF applicants and recipients 
access to community referrals, confidentiali-
ty in the CAOs, and waivers of program 
requirements that may place them in dan-
ger.  DPW also developed training pro-

grams to train its CAO staff and continues 
to train new hires.  Nonetheless, lack of 
awareness about available benefits hampers 
access.  Data suggest that more recipients 
could benefit from Pennsylvania’s adoption 
of the FVO if they were aware of it.171  
Despite research that as many as half of all 
women receiving public assistance have 
been victims of domestic violence,172 as of 
December 2011, only 1,412 TANF recipi-
ents statewide had waivers of work re-
quirements and 3,344 had support waiv-
ers.173  This data suggest that training of 
caseworkers who are unfamiliar with or 
incorrectly apply the FVO would generate 
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increased notification of applicants and 
recipients about the FVO, thereby ensuring 
notice to all who are potentially eligible to 

benefit. Advocates continue to work coop-
eratively with DPW staff toward increased 
implementation and improved training.  

 

Shelter and Housing 

There are a number of programs offering 
different types of support for poor people 
who need help, either in finding housing or 
in affording it.  A full description and 
analysis of these programs is beyond the 

scope of this report.174  Victims of domes-
tic violence face challenges with respect to 
obtaining both short-term shelter to escape 
domestic violence and long term housing.  
Shelter resources are limited and protec-
tions against discrimination in housing on 
the basis of domestic violence, while im-
proving, should be expanded.   

Domestic violence victims often rely on 
community-based domestic violence shel-
ters when they must flee abuse quickly.  As 
a result of insufficient funding, clients 
needing shelter services are turned away.  
For example, Philadelphia’s only overnight 
shelter for domestic violence victims, 
Women Against Abuse, has a 100 bed 
capacity.  In fiscal year 2010-11, it had to 
deny 7,705 requests for shelter.175  The City 
of Philadelphia, which has provided fund-
ing for the Women Against Abuse shelter, 
cut its allocation in 2008 and has never 

reinstated the funding.176  The current state 
budget maintains statewide domestic vio-
lence service funding at last year’s funding 
level.177  

Currently, the Violence Against Women 
and Justice Department Reauthorization 
Act of 2005 (VAWA) prohibits discrimina-
tion on the basis of one’s status as a victim 
of domestic violence for tenants of and 
applicants for federally subsidized hous-
ing.178  But VAWA does not apply to pri-
vate sellers or landlords who do not rely on 
federal subsidies.   

The Federal Fair Housing Act prohibits 
discrimination in housing on the basis of 
“race, color, religion, sex, familial status, or 
national origin.”179  Some courts have 
construed this protection to include one’s 
status as a victim of domestic violence,180 
but most courts do not include domestic 
violence victims as a protected class under 
the Fair Housing Act.181 

At the local level, the Philadelphia Fair 
Practices Ordinance prohibits discrimina-
tion against domestic or sexual violence 

Family Violence Option  

WLP, along with advocacy partners CLS and CJP, have assisted DPW in its efforts to 

provide confidentiality and flexibility to domestic violence victims through the implementa-

tion of the FVO since 1997.  WLP participates on DPW’s TANF/Domestic Violence Task 

Force, through which WLP has been involved in developing state policies and procedures 

related to the FVO, including providing domestic violence victims with referrals for ser-

vices, confidential disclosure of abuse and location information, and waivers of TANF or 

GA program requirements that may penalize a domestic violence victim or place her or her 

family at risk of future abuse.  
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victims by owners of commercial housing 

or any other real property.182  The Philadel-

phia Commission on Human Relations 

enforces this ordinance.183 

 

Retirement Benefits 

Older women are at an increased risk of 
poverty as compared to older men because 
of lower lifetime earnings and longer life 

expectancies.184  In 2010, 9.6 percent of 
women 65 and older were living in poverty, 
compared to only 5.6 percent of men in this 
age group.185  Women rely on Social Securi-
ty more than men and receive less in Social 

Security than men.186  Many women rely on 
their husbands’ pensions in their old age.  
However, in some cases women are unable 
to access a fair share of their spouses’ 
pensions.  The U.S. Congress, in an effort 
to protect each spouse from his or her 

spouse’s selection of a pension benefit that 
does not provide income security to both 
spouses, passed the Retirement Equity Act 
of 1984; it requires all privately-sponsored 
pension plans to obtain the consent of an 
employee’s spouse to any form of benefit 
payment that does not provide at least a 50 

percent survivor benefit to such spouse.187  
Many states have passed laws requiring such 

consent for public pensions,188 but Penn-
sylvania has not.  Currently, there is no law 
prohibiting a public employee in Pennsyl-
vania from transferring his pension to 
someone other than his spouse.   
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RECOMMENDATIONS FOR REFORM 

Poverty Programs 

• Improve Pennsylvania’s Cash Assistance Programs. 

− Pennsylvania must remove barriers to enrollment and increase cash assistance 
benefits to reflect the true cost of living. 

− The rates, which have been stagnant since 1990, should be adjusted for inflation 
and changes in costs of living.  The current rates are vastly inadequate, even 
judged by the Official Poverty Threshold, which most advocates agree is below 

the true poverty level.189 

− Congress should revise its “work participation rate” formula so that states can 
permit TANF recipients to participate in vocational education and training 
without risk of penalty.  Countable educational programs should include post-
secondary education, adult basic education, English as a second language, and 
other skill developing programs.   

− Pennsylvania should expand its KEYS program and provide greater support for 
women attending higher education.  

− TANF work programs should be assessed by their actual effect on employment 
rates and earnings.190  Currently, states are judged by how many enrollees are 

participating in work programs.191  The federal government should place more 
emphasis on the effectiveness of work programs, and less on enrollment numbers 
alone. 

− DPW should facilitate access to the benefits of the FVO for domestic violence 
victims who may be placed at risk of further violence by welfare requirements 
through ongoing training of staff with emphasis on caseworker disclosure of the 
benefits of the FVO to TANF applicants and recipients. 

− Pennsylvania legislators should refrain from cutting existing assistance programs 
and implementing punitive unnecessary requirements that will increase the 
number of impoverished women and children.  

• Increase Funding for and Access to Food Stamp (SNAP) Benefits.   

− Congress should increase funding for food stamp programs so that food stamp 
benefits are sufficient to cover an adequate diet in the relevant community.  This 
change would not only allow low-income families to purchase healthful and ad-
equate food, but it would provide a sort of economic stimulus by infusing mon-
ey into local grocers and food suppliers.192 
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− Pennsylvania should suspend DPW’s proposed plan to implement an asset test 
for determining SNAP eligibility. 

• Maintain and Expand Funding for Child-Care Assistance. 

− The state and federal governments should not cut funding for child-care subsi-
dies for poor parents and caretakers.  If this assistance is cut, many parents will 
be forced to stay home with their children, thus preventing them from earning 
wages that could lead to their self-sufficiency.193  Other parents will have no 

choice but to send their children to unlicensed child-care facilities.194  Further, 
considering the long wait lists that exist, the state and federal governments 
should expand funding for child-care subsidies. 

• Improve CAO Customer Service. 

− Increased staff is needed for DPW’s CAOs.195  In Philadelphia, for example, 
from 2005 to 2010, staffing at the CAOs decreased by 300 positions, while case-

loads increased at an average of 160 cases per caseworker.196  In light of reports 
of people unable to reach anyone at DPW, full voicemail boxes, and lost paper-
work, increased staff is needed to ensure that clients’ needs are being addressed 
in a timely and effective manner. 

− Technological improvements will increase DPW’s overall efficiency.  For exam-

ple, DPW could allow people to communicate with caseworkers via email197 or 
expand its online benefits application system to allow users to upload docu-

ments.198 

• Improve Access to Nutritious Food. 

− State and federal legislators should adopt legislation that provides financial in-
centives or subsidies for the purchase of healthful foods.  For example, there 
could be a Healthful Food Tax Credit built into the tax code (as opposed to 
fault-based approaches, such as “fat taxes” or a tax on soda and sugary 

drinks).199 

− Pennsylvania and the federal government should also continue to support and 
expand programs that improve access to healthful foods, such as the Fresh 
Food Financing Initiative.   

Health Care 

• Expand Access to Affordable Health Care.  

− The Pennsylvania General Assembly must do more to make health care afford-
able and available, pending full implementation of ACA.   
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− Pennsylvania should exercise the option under the ACA to expand MA eligibil-
ity as soon as possible to cover some people who are currently uninsured, in-
cluding some who were on adultBasic before it expired, people who are tempo-
rarily disabled, and people who are looking for work. 

Employment 

• Congress should adopt legislation that equalizes women’s wages with those paid to men.  
Access to higher paying jobs, particularly in conjunction with affordable quality child-
care, contraceptive services and devices, family planning services, and protection from 
abuse, will help lift women out of poverty. 

• Pennsylvania should adopt legislation that would require spousal consent to benefit 
elections when a retiring state employee chooses how his or her pension benefits should 
be paid.  Many states have adopted the spousal consent requirement for state employee 

pensions, but Pennsylvania has not.200
 

Housing and Shelter 

• Pennsylvania should increase funding for domestic violence shelter services.  A major 
cause of homelessness among women is domestic violence.  Therefore, Pennsylvania 
needs to do more to ensure that women and children who are victims of domestic vio-
lence have services in place to prevent periods of homelessness.  Increased funding 
would increase the number of shelter beds and transitional residences available to wom-
en and children who flee from abuse.   

• Pennsylvania should adopt legislation forbidding eviction or denial of housing based on 
someone’s status as a victim of domestic violence.  Domestic violence not only affects 
women who become homeless when they flee abuse, but also women who are discrimi-
nated against because they have been abused. Pennsylvania should follow the lead of 

several other states201 by enacting state legislation that prohibits discrimination in hous-
ing because of one’s status as a victim of domestic abuse. 
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INTRODUCTION 

Gendered stereotypes of women as homemakers and 

mothers underlie the disproportionate share of 

family caregiving placed on women.  Women com-

prise the majority of family caregivers for older per-

sons, adults with disabilities, and children, including 

children with special needs.
1
  This burden is exacer-

bated by the failure of society to develop adequate 

legal, social, and economic supports for caring for 

aging and disabled adults and for children.  Caregiv-

ers are more likely than non-caregivers to experi-

ence heart disease, depression, lower back and neck 

pain, and lower resistance against infection.
2
  Legal 

reform, increased work flexibility, and expansion of 

social services will alleviate the negative impact of 

caregiving on women. 
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Caregiving 

This section discusses different types of caregiving, including long-term caregiving of adults and 
the elderly, caregiving of children with special needs, and parenting of children without special 
needs. 

 

Caregiving to the Elderly, Adults 
with Long-Term Health Needs, and 
Children with Special Needs 
According to a 2009 survey, a total of 65.7 
million persons in the United States provid-
ed unpaid care to an adult or child with 
special needs at some point during the 

year.3  The majority of these informal 
caregivers are women, making up between 

59 to 75 percent of caregivers.4   

Almost a quarter of caregivers care for two 
individuals simultaneously, and 10 percent  

care for three or more persons.5  Not sur-
prisingly, caregivers who live with those 
they assist face the highest demands on 
their time, equaled only by the time spent 
by those caring for special needs children 

under age 18.6  Approximately 19 percent 
of informal caregivers spend more than 
forty hours a week caring for a chronically 

ill relative.7 

At least 65 percent of the aging population 
nationwide relies exclusively on family and 
friends to provide care for them on a daily 
basis, with another 30 percent relying on a 

combination of family and paid assistance.8  
The choice to provide family-based care is 
rooted in both economic factors, which 
relate to the expense of institutional care, 
and personal factors, including the prefer-
ence of most aging adults to stay home 
rather than enter a nursing home.  Many 
caregivers feel that they have no choice in 

assuming their caregiving responsibility.9   

The typical caregiver of adults is a woman 
in her mid to late forties, who contributes at 
least twenty hours per week of unpaid care 
for an aging relative with long-term health 
conditions while simultaneously working 

outside the home.10  Caregivers of persons 
with age-related diseases are more likely to 
be women, and daughters are more likely 
than sons to care for aging or disabled 

parents.11  Even when men take on caregiv-
ing responsibilities, they commit less time 
on average to caregiving than do women, 
and are more likely to assume “low-burden” 

caregiving tasks.12 

The typical recipient of care is female, with 
an average age of 61; 44 percent of recipi-

ents of care are over age 75.13  The leading 
health needs of recipients are old age, 
Alzheimer’s and dementia, mental illness, 

cancer, heart disease, and stroke.14  

In Pennsylvania, 1.39 million family care-
givers serve adults requiring long-term care 

at any given time.15  With 15 percent of 
Pennsylvanians currently aged 65 or older, 
Pennsylvania’s aging population is the third 

largest in the country,16 and is growing 

faster than the national average.17  Three-
quarters of adult individuals requiring long-
term care depend exclusively on family care 

in Pennsylvania.18  

Parenting 
In addition to meeting the demands of 
caring for adults with long-term health 
needs and children with special needs, 
women continue to provide a dispropor-
tionate amount of daily parenting-related 
care.  There are 35 million families with 
children under the age of 18 in the United 

States.19  Of these families, 30 percent are 
single parent households, and mothers are 

the single parent 79 percent of the time.20  
Even among married couples, women 
provide up to two-thirds more childcare 
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than their husbands.21  Research shows that 
not only do mothers take on greater child-

care responsibilities,22 but they also lose 
more paid work hours, and work more 
hours total, including home related 

chores,23 than do fathers.  

In 2010, in Pennsylvania, there were 1.3 
million families with children under 18 

years of age.24  Almost a quarter of these 

families were headed by a single mother.25  
Of the single parent households, 75 percent 

were headed by a single mother.26  Accord-
ing to a 2009 report, 58 percent of these 
single mother households lack adequate 
income due to a combination of factors 
such as pay inequity, gender discrimination, 

and child care expenses.27 

Dual Caregiving: the Sandwich 
Generation 
Research has also focused on the demands 
placed on the “sandwich generation” of 
women — those who are simultaneously 

parenting and caring for an adult.28  Over 
40 percent of caregivers of aging relatives 

also have children under the age of 18.29 

Single mothers face particular obstacles in 
meeting the conflicting demands of work-
ing and caring for both children and aging 
or disabled relatives.  They must alone deal 
with childcare, elder care, financial plan-

ning, and working.30  If caregiving demands 
require these women to take leave from 
work, reduce their hours, or leave their paid 
jobs entirely, they stand to lose access to 
health benefits for themselves and their 

children.31 

Impact on Women’s Health 

The physical and mental burdens of care-
giving cause women’s health to deteriorate; 
caregivers are more likely to suffer ill health 

than non-caregivers.32  According to a 
recent national poll, full-time workers who 
also care for an elderly or disabled family 
member, friend, or relative have a signifi-
cantly lower sense of well-being than non-

caregivers.33  For women caregivers, this 
negative impact on their well-being is com-
pounded by the harmful effects of gender 
discrimination and stereotyping related to 

the caregiving role. 34  

Physical Health 
Women caregivers are at a heightened risk 
of physical ill-health.  In a recent survey, 
over half of female caregivers reported 

having a chronic health condition.35  Female 
caregivers are less likely to take preventative 
health measures including being able to rest, 
get adequate sleep, exercise, take time off 
when they are sick, take prescribed medica-

tions, or attend doctors’ appointments.36  
The combination of decreased time and 

ability to take preventative health measures 
and the physical stress of caregiving creates 
a higher incidence of physical health condi-

tions amongst caregivers.37  

Stress factors that impact a caregiver’s 
physical health include “the care recipient’s 
behavior problems, cognitive impairment, 
and functional disabilities; the duration and 
amount of care provided; the need for 
vigilance (such as constantly having to 
watch a person with Alzheimer’s disease to 
prevent self-harm or wandering); and care-

giver and patient co-residence.”38  In addi-
tion, the physical tasks required of many 
caregivers place particular strain on women 

caregivers as they age. 39  Common caregiv-
er tasks may include shopping for groceries, 
doing housework, assisting the care recipi-
ent with dressing, eating, and bathing, and 
moving an adult in and out of a bed or a 

chair.40  

Providing high levels of ongoing care also 
weakens caregivers’ immune systems, lead-
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ing to premature aging and increased likeli-

hood of contracting a chronic disease.41  
Caregiving is correlated with high blood 
pressure, stroke, diabetes, and herniated 

disks.42  Research has also shown a dra-
matic impact on caregiver’s cardiovascular 

health,43 and one study found a heightened 
risk of death linked to the physical stresses 

of caregiving.44 

Mental Health 
Research has consistently shown that wom-
en caregivers suffer greater mental health 

problems than non-caregivers.45  Female 
caregivers report higher levels of depressive 
symptoms than both male caregivers and all 

non-caregivers.46  Research demonstrates 
that the higher risk of mental health condi-
tions is caused by the caregiving experience 
itself, including the pressures and expecta-
tions that women will fill the caregiving 

role.47  Women caregivers’ mental health is 
strained because of the high burden of 
providing day-to-day assistance, the result-
ing likelihood of stress and conflict between 
their roles as employees and caregivers, and 
the sense that they must fulfill their role 

without seeking support from others.48  
According to a recent review of the re-
search on caregiver health, “older caregiv-
ers, people of low socioeconomic status 
and those with limited support networks 
report poorer psychological health than 
caregivers who are younger and have more 

economic and interpersonal resources.”49  
When they do seek support, many caregiv-
ers struggle to find it, with 27.5 percent 
reporting that they did not know whom to 
call for help at home for aging friends and 

relatives.50 

The severity of the mental health impact of 
caregiving increases for those caring for 
persons with intensive health needs, such as 
Alzheimer’s and other forms of dementia, 
multiple sclerosis, stroke, or other severe 

disabilities.  The majority of caregivers for 
Alzheimer’s patients are women, and these 
women not only report their health as 
deteriorating since taking on caregiving 
roles, but are also more likely than men to 
report feeling isolated and suffering from 
quality of life disturbances such as lack of 
sleep, lack of privacy, depression, and 

anxiety.51  Depression rates are similarly 
higher among those caring for stroke pa-
tients, with as many as 52 percent of care-
givers suffering depression at a rate consist-

ently higher than control groups.52  

Caregiver Access to Health  
Services 
Caregivers face significantly greater obsta-
cles than non-caregivers in accessing medi-

cal care.53  Despite the increased health 
risks and needs faced by caregivers as a 
result of the mental and physical burdens of 
caregiving, caregiving women are half as 
likely as non-caregiving women to get 
needed medical care, such as filling a pre-

scription.54  This deficit in health care may 
occur when a woman either gives up her 
job or reduces her hours to part-time in 
order to meet her caregiving obligations or 
is terminated from her job due to discrimi-
nation based on her role as a caregiver, and 

loses needed health insurance benefits.55  
Because women who leave their jobs to 
become caregivers are unlikely to return, 
the barriers to access to health insurance 
can be long-term.  Even women who do 
return to full-time employment after taking 
a leave or reducing their hours are more 
likely to have “benefit-poor” jobs, which 

results in reduced life-long health benefits.56  
The lack of access to paid sick leave makes 
it even more difficult for working women 
to take time to care for their own health.  In 
a recent survey, 47 percent of women lose 
pay when they stay home to care for a sick 

child.57 
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Applicable Laws 

Protection Against Caregiving Dis-
crimination in Employment 
Women caregivers are subject to discrimi-
nation in the workplace as a result of their 
caregiving obligations.  One study found 
that similarly qualified working mothers are 
less likely than working fathers to be hired 
and to be promoted; they are also likely to 
be offered significantly lower salaries than 
fathers and be held to lower performance 

standards.58  Women with children face a 
“mommy penalty” and receive up to 15 
percent less in salary than childless women 

for the same work. 59 

Federal and Pennsylvania anti-discrimina-
tion laws do not explicitly prohibit em-
ployment discrimination against people 
based on their caregiving responsibilities— 
whether for children, elderly parents, or ill 

partners.60  However, as recognized by the 
Equal Employment Opportunity Commis-
sion, which published guidelines in 2007 
entitled Enforcement Guidance: Unlawful Dis-
parate Treatment of Workers with Caregiving 

Responsibilities,61 claims for Family Respon-
sibility Discrimination (FRD) can and are 
being brought under existing federal and 
state anti-discrimination and employment 
laws, including laws prohibiting: 

• Sex Discrimination in Employment:  
Federal, state and local laws that pro-
hibit sex discrimination in employment 
also prohibit family responsibilities dis-
crimination if an employer takes an ad-
verse action against an employee be-
cause of the employee’s caretaking re-
sponsibilities and that action is based on 
sex-based stereotypes or treats employ-

ees differently based on their sex.62  
Employers may not make employment 
decisions based on stereotypical as-
sumptions about the effect of having 
children on an employee’s job perfor-

mance.63  These laws include Title VII 

of the Civil Rights Act of 1964, 64 which 
applies to employers with 15 or more 
employees, including state and local 
governments, and, in Pennsylvania, the 

Pennsylvania Human Relations Act,65 
which applies to employers with four or 
more employees.  Several local Pennsyl-
vania governments have adopted anti-
discrimination ordinances that prohibit 
sex discrimination in employment, in-

cluding Allegheny County,66 Allen-

town,67 Doylestown Borough,68 

Easton,69 Erie County,70 Harrisburg,71 

Haverford,72 Lansdowne,73 Lower Mer-

ion,74 Philadelphia,75 Pittsburgh,76 Read-

ing,77 Scranton,78 State College.79 

Swarthmore,80 West Chester,81 and 

York.82  The Allegheny County, 
Doylestown Borough, Easton, Erie, 
Harrisburg, Lansdowne, Philadelphia, 
Reading, State College, and West Ches-
ter anti-discrimination ordinances pro-
vide broader protection against familial 
status discrimination, as these localities 
explicitly include familial status as a 
prohibited basis for employment dis-
crimination.  Of these, only Philadelph-
ia and State College ordinances prohibit 
discrimination based on caregiving and 
only Philadelphia’s ordinance clearly 
prohibits discrimination based on care-
giving of adult family members in addi-
tion to children. 

• Disability Discrimination in Em-
ployment: The Americans with Disa-
bilities Act (ADA) prohibits employers 
with 15 or more employees from dis-
criminating based on a worker’s own 
disability or based on the disability of a 
family member or other person with 
whom the worker is closely associat-

ed.83  The PHRA and many local Penn-
sylvania ordinances also prohibit disa-
bility discrimination by employers.  Un-
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der these laws, an employer may not 
treat a caregiver differently based on 
stereotypes about the person’s ability to 
do his or her job while providing care 

to a disabled person.84  

• Family Responsibility Discrimina-
tion in Federal Employment:  Federal 
Executive Order 13152, signed by Pres-
ident Clinton in 2000, prohibits discrim-
ination in the workplace against federal 
government employees on the basis of 

their “status as a parent.”85 

• Family Leave Discrimination: The 
Family Medical Leave Act of 1993 
(FMLA), discussed in greater detail in 
the next section, prohibits interference 
with and retaliation for requesting or 
taking FMLA-protected family leave, 
which provides for 12 weeks unpaid 
leave per year for serious illness, the 
birth or adoption of a child, or caring 
for a family member with a serious 

health condition.86  No Pennsylvania 
state or local law currently prohibits 
discrimination based on the taking of 
family leave. 

Support for Caregivers, Care  
Recipients, and Parents 
When a woman must interrupt employment 
due to caregiving responsibilities, she must 
take permitted leave time, reduce her hours, 
or lose her job.  Leave time may or may not 
be available under employer policies or 
federal, state or local laws and may or may 
not be accompanied by medical benefits.  
Reduction and loss of employment leads to 
loss of both income and employer-provided 
benefits.  This forces many caregivers to 
rely on limited leave programs and on 
often-inadequate federal, state, local, and 
private assistance programs for services and 
cash assistance. 

Employment Family Leave:  The 
FMLA, which provides unpaid leave from 
work to help families balance the compet-
ing demands of work and family, expressly 
recognizes that, “due to the nature of the 
roles of men and women in our society, the 
primary responsibility for family caretaking 
often falls on women, and such responsibil-
ity affects the working lives of women more 

than it affects the working lives of men.”87  
The FMLA provides 12 unpaid weeks of 
family leave annually for serious illness, the 
birth or adoption of a child, or family 
caregiving for those with a serious health 
condition and eligible employees are pro-
vided with continuation of group health 
insurance and restoration of employment at 

the end of the leave.88   FMLA leave is 
limited, however, in the following ways:  

• Only employers with 50 or more em-
ployees are required to provide FMLA 

leave.89  

• Employees are only eligible for leave 
after they have worked at least 12 
months and a total of 1,250 hours in 

the 12 months preceding the leave.90  

• Family sick leave is available only for 
“serious medical conditions,” which 

A Health Condition 

Must be Serious to 

Qualify for FMLA 

A Pennsylvania woman, who was termi-

nated following a four day absence to 

care for her ill four-year old son, filed 

suit claiming that her termination violat-

ed the Family Medical Leave Act.  The 

court dismissed her case, concluding 

that she was not entitled to protection 

under the FMLA because her son’s 

condition, an ear infection, was not a 

“serious health condition” as defined by 

the FMLA. 5, 871 F. Supp. 238 (E.D. 

Pa. 1994) 
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means it does not provide leave for rou-
tine caregiving demands such as ap-
pointments or parent-teacher confer-
ences, childcare, or children’s illnesses 
other than a “serious health condi-

tion.”91   

• FMLA leave is unpaid; as a conse-
quence, up to 78 percent of covered 
employees cannot afford to take their 

rightful FMLA leave at all.92  

Pennsylvania law does not require employ-
ers to provide paid or unpaid leave to 
employees. 

Family Caregiver Support Pro-
grams:  The National Family Caregiver 
Support Program, established in 2000, 
provides grants to states to provide support 
services to family caregivers and grandpar-

ents or other older relative caregivers.93  
Priority is given to older caregivers with the 
greatest social and economic needs, and to 
caregivers providing care to individuals with 
severe disabilities.  The range of support 
services covered include information about 
and access to available services, individual 
counseling, caregiver training, support 
groups, and respite care.  These programs 
rely on volunteers and the support of non-
profit organizations and associations to 
make these services available, and programs 
are administered by existing state agencies 
on aging.  

Since 1987, the Pennsylvania Department 
of Aging has administered the Pennsylvania 
Family Caregiver Support Program (FCSP), 
a state-funded program for caregiver sup-
port, and the model developed in Pennsyl-
vania became a model for the federally-
funded National Family Caregiver Support 

Program.94  It has received some federal 
funding since 2000.  The FCSP assesses a 
family’s needs, and provides benefits to 
those caring for a relative aged sixty and 
over, as well as to older persons caring for 

children, or persons caring for an individual 
of any age who is suffering from Alz-
heimer’s or other forms of dementia.  
Reimbursement for family caregiving in-
cludes cash assistance to help with monthly 
out-of-pocket expenses, including respite 
care services and home health supplies, as 
well as a one-time grant for home adapta-
tions for persons living with disabilities.  
The program also provides counseling and 
training for family caregivers, as well as 
assistance in accessing benefits from a 
range of other local, state and federal pro-

grams, including health insurance.95  

The advantage of Pennsylvania’s FCSP in 
conjunction with other state aging care 
services is its flexibility in allowing families 
to guide which services and supports they 

Requesting FMLA 

Leave Is Protected 

Under Both Federal 

And State Law 

In a case in which the employee was 

denied FMLA leave and terminated 

thereafter, a Pennsylvania federal dis-

trict court denied an employer’s motion 

for summary judgment in its favor and 

allowed the employee’s claims of inter-

ference with her FMLA rights and retali-

ation for asserting her FMLA rights to 

proceed under both the FMLA and the 

PHRA.  Noting that the “correlating pur-

poses of the FMLA and PHRA” to pro-

hibit sex discrimination which can occur 

in caretaker roles, the court, in a deci-

sion of first impression, predicted that 

the Pennsylvania Supreme Court would 

find requesting FMLA leave to be a pro-

tected activity under the PHRA. Erdman 

v. Nationwide Insurance Co., No. 1:05-

CV-0944, 2010 U.S. Dist. LEXIS 3217 

(M.D. Pa. 2010). 
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need.  The disadvantage of the state FCSP 
is that it requires caregivers to reside with 
the care-recipient in order to receive ser-
vices.  As a result, local agencies on aging 
have been unable to use state funding for 
families in need of support who do not 
meet the co-residency requirement.  

Legislation to expand the Pennsylvania 
FCSP has been introduced repeatedly since 
2007 without success; the most recent 
legislation, House Bill 224, was introduced 
in the Pennsylvania House of Representa-
tives on January 24, 2011.  The legislation, 
if adopted, will expand eligibility for family 
caregiver benefits by including relatives and 
non-relative caregivers who do not reside 
with the care-receiving person, and increase 
reimbursement rates, including a one-time  
home adjustment grant, for the first time 

since the program’s inception.96   

Respite Care:  The Lifespan Respite 
Care Act, enacted by Congress in 2006, 
aims to coordinate various funding sources 
to streamline respite service delivery and 

improve the training and support of respite 

workers and family caregivers.97  Respite 
care provides short term, time-limited relief 
for caregivers in order to improve the 
quality of life of caregivers and care recipi-
ents alike.  Federal funding for Lifespan 
Respite Care Programs under this Act was 
made available to states starting in 2009.  

In 2010, Pennsylvania received its first 
grant under the Lifespan Respite Care 

Act,98 to support the establishment of a 

statewide lifespan respite system.99  Because 
the grant is small, however, Pennsylvania’s 
program is limited to addressing the coor-
dination of respite organizations and im-
proving awareness of existing services.   

OPTIONS, a state-funded program target-
ed at care recipients, is available to those 
over age 60 at the nursing home level of 
care without income limitations, and ser-
vices are covered on a sliding-scale system.  
The program assesses needs, provides case 
management, and enables access to a range 
of home and community-based services, 
including home health and support, respite 
care, and transportation.  A more recent 
cost-sharing component was added to this 
program to decrease waiting lists and im-
prove access to those living at up to 300 

percent of the federal poverty level.100  

Health Insurance Reform:  The Pa-
tient Protection Affordable Care Act (ACA) 
creates programs that will reduce the care 
burden and expand access to healthcare to 
the thousands of women providing family 
care who are currently uninsured them-

selves.101   

• Changes to Medicaid coverage will 
increase coverage for long-term care 
services.  As of October 1, 2010, states 
can now offer Medicaid reimbursement 
for home and community-based care, 
which previously required a Medicaid 

waiver in order to be paid.102  In addi-
tion, new federal funding is available for 
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Aging and Disability Resource Centers 
(ADRC), to provide cohesive entry 
points to long-term care services, and to 
support those who need nursing home 

levels of care but want to stay home.103  
Another program will provide financial 
support to protect spouses of those re-
ceiving Medicaid home and community-

based services from impoverishment.104 

• A range of programs will streamline 
care coordination and support fami-
ly caregivers.  Starting as a pilot pro-
gram in January 2012, the Independ-
ence At Home program will provide in-
home primary care services to Medicare 
beneficiaries with chronic conditions.  
This will relieve family caregivers who 
are otherwise responsible for coordinat-
ing care and arranging appointments 

and transportation.105  Federally-funded 
geriatric centers will be mandated to 
provide free or low-cost training pro-
grams for family caregivers, and a new 
Community Care Transitions Program 
will provide services to assist patients 
transitioning home after hospital dis-

charge.106  While these programs will 
take time to implement on a national 
scale, they are anticipated to reduce 
family caregivers’ disproportionate re-
sponsibilities in providing and coordi-
nating these services without adequate 
training or support. 

• Health insurance coverage will 
expand.  Under health reform, insur-
ance coverage will no longer be condi-
tional on employment; thus, family 
caregivers and mothers who are forced 
to switch to part-time employment or 
leave their jobs will no longer lack ac-
cess to health care coverage because of 
their caregiving responsibilities.  Most 
U.S. citizens and permanent residents 
will be required to carry health insur-
ance, and new subsidies will become 
available to help low-income persons 

who are not eligible for Medicaid or 
Medicare to obtain insurance, while the 
eligibility criteria for Medicaid will ex-

pand.107  

• Medical workforce development will 
improve physician training in the 
much-needed fields of primary care 
and geriatric medicine.  As the popu-
lation ages, the need for primary care 
physicians and doctors trained in geriat-
ric medicine will grow.  However, doc-
tors trained in these fields earn much 
less than their counterparts who choose 

to specialize in other areas.108  The 
ACA will provide grants and financial 
incentives to encourage students and 
health care professionals to enter the 
field of geriatric medicine and receive 
training in chronic care management 

and long-term care.109 

Child Care Assistance:  Pennsylvania 
offers a number of programs to subsidize 
and improve the quality of child care.  
However, existing programs are inadequate 
to meet the need and adoption of additional 
programs would mitigate the caretaking 
burden for parents.  Pennsylvania offers the 
following limited programs: 

• Head Start programs provide early 
childhood education to children be-
tween the ages of 3 and 5 for low-
income families; only 36 percent of eli-
gible four-year olds, however, actually 

attend Head Start programs.110  Head 
Start early childhood development and 
education programs are offered across 
Pennsylvania, and 27 Early Head Start 
programs are also offered for children 
under three.  Pregnant women who 
have other children enrolled in Head 
Start are also eligible for Early Head 
Start programs.  Head Start in Pennsyl-
vania reserves 10 percent of spots for 
disabled children.  In some rural areas, 
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Head Start services may be offered in 

the home.111 

• Child Care Works provides child care 
subsidies for families earning up to 200 

percent of the federal poverty level.112  
Families are required to contribute co-
payments in proportion to their income, 
and reimbursement for care is tiered to 

reward higher-quality care.113  Parents 
must be in school or employed in order 
to qualify.  The demand for child care 
assistance is high, with at least 110,000 
children receiving subsidized care daily 
and 10,461 children on the state-wide 
waiting list for assistance as of Septem-

ber 2010.114  Pennsylvania’s reim-
bursement rates to child care providers 
are at or below the 75th percentile of 
current market rates for child care ser-

vices,115 and the program also faces 
challenges of ensuring the quality of the 
child care and securing sufficient and 
qualified child care staff to meet the 

high demand for care.116  

• Quality of Care.  There are no federal 
or state standards for private childcare 
safety, staffing, or teaching curricula; 
many childcare providers are not regu-
lated even by state licensing stand-

ards.117  A recent study showed that 35 
percent of home-based childcare is con-

sidered “inadequate” nationwide.118  
Families who cannot receive subsidies 
may have to resort to such poor-quality 
childcare, or else women may be forced 
to stay home or reduce their working 
hours due to the lack of affordable 
childcare.  Three percent of home-
based childcare in Pennsylvania is ac-

credited.119  

Pennsylvania operates two additional 
programs aimed at improving the quali-
ty of childcare.  The Keystone STARS 
program is a voluntary program for 

quality improvement, with 65 percent 
of Pennsylvania’s licensed child care 
centers and 29 percent of home-based 
providers enrolled.  The STARS Pro-
gram is a rating and improvement sys-
tem in which providers earn a quality 

rating.120  This rating system allows par-
ents the opportunity to choose a child 
care program from a range of high qual-

ity choices.121  The T.E.A.C.H. program 
offers scholarship funding and support 
systems to improve the education level 
and compensation of child care work-

ers.122 

Pennsylvania does not offer a form of 
assistance that would significantly help 
parents: 

• Tax Credits and Deductions.  Penn-
sylvania is one of only 14 states that 
levy state income tax but do not offer a 

dependent care tax credit.123  Pennsyl-
vania also does not offer any tax credit 

for care of the elderly or the disabled.124  
While Pennsylvanians can still claim a 
child and dependent care tax credit on 
their federal income tax returns, the 
lack of a state dependent tax credit 
harms families with high employment-
based care expenses for children or 
other dependents.  Because women are 
still the primary family caregivers of 
children and other dependents, “Tax 
code provisions that assist women in 
paying for care for children and adult 
dependents take some of the burden off 
women and lessen barriers to women’s 
participation in the workforce, enabling 
them to support themselves and their 

families.”125  These kinds of tax sup-
ports are particularly helpful for single 
mothers, who are more likely to face 

poverty.126  In addition, a tax credit can 
improve the quality of care families can 
afford by offsetting a greater percentage 
of higher quality care.  The federal tax 
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credit sets a minimal quality require-
ment by covering expenses only for 
those care facilities that meet all appli-

cable state and local laws.127 

• Additional tax credits and deductions 
that can be helpful for family caregivers 
include long-term care insurance, medi-
cal expenses, and dedicated caregiver 
tax provisions.  Although Pennsylvania 
state tax provisions allow individuals to 

exclude any income from health savings 
accounts or medical savings accounts if 
such income is used exclusively for 

medical expenses,128 this benefit is 
clearly limited to those who hold a 
health or medical savings account as 
part of their health benefit plan.  Penn-
sylvania does not offer any other tax 
credits that cover the expenses of care-

giving or health expenses.129 
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RECOMMENDATIONS FOR REFORM 

To improve women’s health, legislators must adopt caregiving models and policies that alleviate 
the care burden on women and must acknowledge that women are “the backbone of our health 
care system by providing long-term care in the home to those with chronic illness or disabili-

ties” as well as to the elderly, and children.130  All policy approaches must recognize the diversi-
ty of needs of aging caregivers, single parents, women of color, and low-income women.  Nec-
essary reforms include: 

Employment Protection  

• Federal, state and local government should prohibit family responsibilities discrimina-
tion by adopting or amending existing employment discrimination statutes and ordi-
nances to prohibit employment discrimination based on familial status using a broad 
definition of familial status that encompasses care of a range of family members. 

• Federal, state and local governments should enact earned paid leave laws for workers to 
provide employees with guaranteed paid leave to address essential aspects of family 
caretaking.  

• Federal, state and local governments should encourage employers to adopt flexible 
workplace options, such as flexible schedules and reassignments to different workplace 
locations, that increase productivity while facilitating women meeting their competing 
financial and family caregiving burdens. 

Health Care 

• Pennsylvania should support the work of the Lifespan Respite Advisory Council with 
long-term funding to enable increased training, screening, and placement of respite pro-
viders with families in need.  Further collaborations should be developed with the Aging 
and Disability Resource Centers (ADRC).  

• Pennsylvania should strengthen and appropriately fund the new ADRC network to im-
prove routes of access to essential home and community-based services.  Partner agen-
cies and organizations must ensure that these services are provided to the families with 
the greatest need. 

• Pennsylvania lawmakers should enact H.B. 224 to expand Pennsylvania’s program to al-
low access for families who do not reside with the care recipient, consistent with the 
federal program.  Pennsylvania should also expand access to support groups and train-
ing programs for family caregivers.  Support groups, mental health services, and training 
programs have all been demonstrated to improve family caregivers’ health and well-
being. 
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Child Care 

• Pennsylvania should amend its tax code to include a family refundable tax credit that 
covers the care of the full range of family member dependents, including aging parents, 
that targets low income workers, and is tailored to incentivize higher quality care.  
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INTRODUCTION 

Women comprise a large segment of the work-

force in the United States and in Pennsylvania.  

Anti-discrimination laws opened the doors for 

women to enter the workforce in greater num-

bers, including jobs traditionally reserved for 

men.
1
  Women work for the same reason men 

do: they have to work in order to support their 

families.
2
  The societal perception that discrim-

ination in the workplace has disappeared be-

cause of the advances in the law is, unfortu-

nately, erroneous.  Despite its illegality and the 

growing numbers of women joining the work-

force, discrimination continues, manifesting 

itself in a variety of ways.  Women continue to 

be paid less than men for comparable or equal 

work, remain concentrated in stereotypically 

female low-paying occupations, are subjected 

to sexual harassment, face discrimination on 

the basis of pregnancy and caregiving, and are 

denied advancement to managerial and higher 

paying positions.
3
  The intersection of gender, 

race, and ethnicity compounds the discrimination experienced by women in the work-

place.  While work can be good for women,
4
 employment discrimination leads to physical 

and psychological problems and reduced access to health care.   
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Sex Discrimination in the Workplace 

Women’s participation in the workforce has 
grown exponentially since the 1950s, when 
only 34 percent of adult women worked 
outside the home and 28 percent of these 

working women were employed part-time.5  
The workforce was divided into male and 
female job categories, with the more pres-
tigious jobs listed in the newspaper as 
exclusively for men.6  It was common for 
identical jobs to be run separately under 
male and female listings, with separate pay 

scales.7   

Cultural and legislative changes, fueled by 
the civil rights and women’s rights move-
ments, have made the workplace more 

hospitable to women.8  Women’s participa-
tion in the workforce has steadily increased, 
and by the year 2000, 60 percent of Ameri-
can women were in the workforce, and 
women made up 46.6 percent of the total 
workforce.9  The percentage of women 
working is largely the same regardless of 
race; 53 percent of African-American wom-
en, 54 percent of Asian women, and 50 
percent of Hispanic women participated in 
the workforce in 2009.10  However, the 
growth of women in the labor force has 
stabilized, with 54.4 percent of women in 

the workforce in 2009.11    

Women with children are also working in 
increasing numbers.  From March 1975 to 
March 2000, the labor force participation 
rate of mothers with children under 18 
years of age rose from 47.4 percent to a 

peak of 72.9 percent.12  In March 2009, 
three-quarters of unmarried mothers and 
nearly 70 percent of married mothers were 
in the workforce.13  With the increase of 
mothers in the workforce, the number of 
families resembling the traditional male 
breadwinner/female homemaker model has 
fallen from 44.7 percent in 1975 to 20 

percent in 2008.14   

While greater numbers of women have 
entered the workforce, a large percentage of 
women are concentrated in part-time posi-
tions.  In 2009, over a quarter of all female 
wage and salary workers worked part-time, 
while only 13 percent of male wage and 

salary workers worked part-time.15  Wom-
en’s concentration in part-time work reduc-
es women’s earnings and access to health 

benefits.16   

In addition to refusals to hire or promote 
women, gender discrimination in the work-
place persists in many forms: 

Sex Segregation 
Sexual stereotypes perpetuate the workplace 
segregation of women. Women remain 
concentrated in so-called “female jobs,” 
such as secretarial and administrative sup-
port, retail sales, home health care, and 
child care, which are generally low-paying.  
On the other hand, women remain un-
derrepresented in traditionally male jobs, 
such as construction, fire fighting, and 

police work.17   

Wage Discrimination 
Nationwide, women who work full-time 
earn 80 percent of what men who work 

full-time earn.18  In almost all occupations, 
including traditionally female occupations, 
the median earnings of women are less than 
the median earnings of men.19  The ten 
most common occupations for women 
employ 28.8 percent of all female full-time 
workers, and women earn less than men in 

each of these occupations.20  Of these 
occupations, the greatest disparity is seen 
among accountants and auditors, where 
women earn only 74.9 percent of the 
amount their male counterparts earn, and 
the smallest disparity is seen among cus-
tomer service representatives, where 
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women earn 95.4 percent of what their 

male counterparts make.21   

Racial and ethnic disparities in pay persist as 
well, as African American women earn less 
than white women and Latinas earn less 
than either.22  Latina women earn 59.8 
percent and African American women earn 
69.6 percent of the median weekly earnings 
of white men.23 

In Pennsylvania, women who work full-
time earn only 79.3 percent of what men 
earn.24  In 2005-2007, the median pay of 
women in the top ten female-concentrated 
jobs was only 84 percent of men’s median 
pay in the top ten male-concentrated jobs.25  
Even more striking is the gender gap for 
higher paying jobs where there is a mix of 

men and women.26  Thirty percent of 
physicians/surgeons, financial advisors, and 
lawyers are women, but men in these pro-
fessions are paid up to double what their 

female counterparts are paid.27 

Sexual Harassment 
Women are regularly subjected to unwel-
come sexual advances and harassment 
based on their gender.  Surveys suggest that 
40 to 90 percent of women in the United 
States workforce have been the victims of 
some form of sexual harassment on the 

job.28  In a recent study, 44 percent of 
women between ages 30 and 39 reported 
experiencing sexual harassment in the 
workplace.29  Women in certain occupa-
tions, such as hotel housekeeping, are 
particularly vulnerable.  

Pregnancy Discrimination 
In violation of existing law, pregnant wom-
en are fired based on perceived limitations 
in their ability to do their job and denied 
reasonable accommodations to allow them 

to continue to do their job.30  As discussed 
later, the limited legal protection for family 
leave forces women out of the workforce.  

Caretaking Discrimination 
Women bear primary responsibility for 
family caretaking, including child care and 

elder care.31  Nationally, up to 75 percent of 
all family caregivers are women,32 and 
mothers perform 1/4 to 2/3 more child 

care than their partners.33  Cultural assump-
tions that caretaking women will or should 
leave the workplace and cannot do it all 
render these caretaking women vulnerable 
to discrimination; they are “mommy-
tracked,” or “hit the maternal wall” and 
receive fewer promotions, less prestigious 
work, or less pay.34  A recent study found 
that similarly qualified working mothers are 
offered on average $11,000 less in salary for 
the same job, are only about 56 percent as 
likely to be recommended for hire, are 
significantly less likely to be promoted, and 
are held to higher performance standards.35  
Some working mothers find that the dis-
crimination begins when they become 
pregnant with a second child or multiple 

Hotel Housekeepers 

are Particularly 

Vulnerable 

Hotel housekeepers are regularly sub-

jected to sexual harassment by male 

guests. In the follow up to the alleged 

sexual assault of a housekeeper by the 

head of the International Monetary Fund 

in May 2011, housekeepers, security 

personnel, and union officials have con-

firmed that housekeepers are particularly 

vulnerable to sexual assault and rape, 

and that, while many hotel employers are 

sensitive and responsive to staff com-

plaints, others try to keep it quiet, per-

ceiving it as bad for business.
i
 

 
i 
Steven Greenhouse, Sexual Affronts a Known Hotel 

Hazard  NY Times Bus. Day at B1-2 (May 21, 2011). 
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children, when the employer assumes that 
an employee with more than one child will 

be insufficiently committed to her job.36   

Breastfeeding Discrimination 
Some employers also refuse to accommo-
date nursing mothers who express milk in 
the workplace, forcing them to stop breast-
feeding for fear of losing their jobs.   

Domestic Violence Discrimination 
Domestic violence can have negative reper-
cussions in the workplace.  Abusers may 
stalk victims at work, and victims may miss 
work for legal proceedings and appoint-
ments, medical care, or counseling.  These 
victims sometimes face reprimands, denial 
of promotion, or termination from em-

ployment.37   

Unprotected Domestic Workers 
Most anti-discrimination laws exclude 
protection against discrimination for the 1.8 
million domestic workers caring for the 
children, parents, and property of others in 

American homes.38  Domestic workers, the 
vast majority of whom are women and 
foreign born or women of color, are partic-
ularly vulnerable to abuse and sexual har-

assment.39

 

Impact on Women’s and Children’s Health 

While work is generally beneficial to wom-
en, sex discrimination in the workplace 
negatively affects the health of women and 
children in a variety of ways, often with life-
long implications.  The stress that is caused 
by discrimination against women has been 
shown to cause psychological problems, 
such as depression and post-traumatic 
stress disorder (PTSD), and physical ail-

ments, such as immune dysfunction, diabe-
tes, and cardiovascular illness.40  Discrimi-
nation also adversely affects the health of 
the mother and her child when it results in 
lack of workplace breastfeeding accommo-
dations, insufficient family leave time, and 
reduced access to health insurance and 
health care.  

Pregnancy  

Discrimination in  

Southeastern PA 

Tina, an African American, worked as 

an aide at a health care facility, a job 

that required her to occasionally lift pa-

tients.  While pregnant, Tina developed 

back pain and her obstetrician gave her 

a “doctor’s note,” restricting her from 

heavy lifting.  Her supervisor refused to 

accommodate the work restriction, tell-

ing Tina to take leave under the Family 

and Medical Leave Act (FMLA).  Tina 

refused to take FMLA leave, because it 

would end before her baby was ex-

pected and thereby leave her unem-

ployed when her baby was born.  Her 

supervisor stopped scheduling Tina for 

shifts, effectively terminating her em-

ployment.  Meanwhile, her supervisor 

assigned a white employee who was 

pregnant to lighter shifts, showing how 

race and gender intersect in employ-

ment discrimination cases.i 

i
The factual situation described is taken from a real 

case, but the identifying information has been re-

moved to protect confidentiality. 
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Stress Caused by Discrimination in 
the Workplace Leads to Health 
Problems for Women. 
Studies from the 1980s suggest that the sex 
segregation and stereotypes that prevent 
career advancement also place women at 
particular risk for coronary heart disease 
(CHD).  Among women, a correlation was 
found between CHD and the dual roles of 
working outside the home and managing 
family responsibilities.41  According to this 
research, the increased risk of CHD among 
female clerical workers is associated with 
decreased job mobility.  Other research 
links this finding to occupational stress 
caused by “lack of autonomy and control 
over the work environment, under-
utilization of skills, and lack of recognition 

of accomplishments.”42  

Recent research supports earlier findings 
and clarifies the role of workplace discrimi-
nation in causing stress and harm to wom-
en’s health.  In a 2008 survey of U.S. work-
ers, 26 percent of working women reported 
being under unreasonable amounts of stress 
at work, driven in large part by lack of equal 
opportunity, fair pay, and work/life bal-

ance.43  This stress, caused by discrimina-
tion in the workplace, has now been con-
nected scientifically to the incidence of 
depression, PTSD, immune dysfunction, 
diabetes, and cardiovascular illness among 

women.44  Research has shown that the 
trauma of discrimination negatively affects 
psychological health more than most other 
traumatic events, and can be as psychologi-

cally harmful as being physically or sexually 

assaulted as an adult.45  Stress caused by 
discrimination brings about biological 
changes that increase not only adverse 
psychological conditions, but also vulnera-
bility to physical disorders such as Type 2 
diabetes, heart disease, various immune 
disorders, and neurodegenerative processes 
such as Alzheimer’s and Parkinson’s dis-

ease.46  The impact may vary, based on the 
severity, duration, and controllability of the 

discrimination.47  Women who face repeat-
ed discrimination are at greater risk for 
harmful health consequences, and women 
who are members of multiple stigmatized 
groups, such as women of color, may be at 

greater risk.48 

Sexual harassment in particular may be 
extremely traumatizing and result in PTSD.  
Studies report that 90 - 95 percent of sex-
ually harassed women suffer from debilitat-
ing stress reactions such as anxiety, depres-
sion, headaches, sleep disorders, weight loss 

or gain, nausea, and lowered self-esteem.49  

The impact of stress caused by pregnancy 
discrimination also has health implications.  
Prenatal stress may be linked to infant 

illness.50  The American College of Obste-
tricians and Gynecologists has stated that 
psychosocial stress, defined as “the imbal-
ance that a pregnant woman feels when she 

cannot cope with demands,”51 may predict 
a woman’s reduced “attentiveness to per-
sonal health matters, her use of prenatal 
services, and the health status of her off-
spring.”52   

Failing To Accommodate Mothers 
Who Express Breast Milk In The 
Workplace Impacts The Health Of 
Mothers And Children. 
Working women are less likely to breastfeed 
than women who do not work.53  Due to 
lack of time and locations to express milk at 
work, working mothers may find it difficult 
to meet the American Academy of Pediat-
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rics’ recommendation that mothers breast-
feed their infants exclusively for the first six 
months, preferably for the first year of life 
and “beyond for as long as mutually desired 

by mother and child.”54  Many babies in 
Pennsylvania are never breastfed; only 63.8 
percent of babies born in Pennsylvania in 
2007 were ever breastfed with only 36.2 

percent still breastfeeding at six months.55  
As a result of low-breastfeeding rates, 
women and their babies lose the wide range 
of health benefits associated with breast-
feeding, including, for premature babies, 
decreased incidence or severity of infectious 
diseases and better cognitive outcomes.56  
Other known benefits of breast milk for 
babies include reducing the risks of sudden 
infant death syndrome, Type 1 diabetes, 
certain childhood cancers, high cholesterol, 
and asthma, and helping children maintain a 
healthy weight.57  Furthermore, antibodies 
pass from the mother to the child through 
breast milk, protecting the child from 
infectious diseases until the child’s immune 
system is able to develop the antibodies on 
its own.58  Mothers also benefit in that 
breastfeeding is associated with healthy 
weight loss after giving birth, decreased risk 
of ovarian cancer, and decreased risk of 
breast cancer, among other potential health 

benefits.59 

Lack of Sick Leave Impacts the 
Health of Mothers, Children, and 
the Community. 
The inaccessibility of paid leave or adequate 
unpaid leave has consequences for women’s 
and children’s health.  A recent study found 
that people with paid sick days reported 
better health, less delayed health care, and 

fewer visits to the emergency room.60  In 

addition, contagious workers may spread 
their illnesses to co-workers because they 
have inadequate leave time.  The spread of 
disease in this way could create a public 
health disaster with little benefit for em-
ployers.  For example, workers in the res-
taurant industry have reported high rates of 
illness and little access to sick leave.61  The 
Restaurant Opportunities Centers United 
reported that more than 63 percent of 
workers in the restaurant industry have 
handled food while sick, placing their co-

workers and the public at risk.62   

The impact of inadequate leave time is felt 
in the home as well.  Specifically, research 
suggests that children recover more quickly 
from illnesses when their parents care for 
them, and many pediatricians encourage 
parents to take an involved role in their 
children’s medical care.63  Without access to 
paid or unpaid leave, working mothers are 
less likely to seek medical care for them-
selves or take their children for well visits 
or sick visits for mild illnesses than they are 
to seek medical services for more serious 

illnesses.64     

Sex Discrimination May Reduce 
Women’s Access to Health  
Insurance 
Historically, health insurance in the United 
States has been a benefit employers provide 
to their employees.  Sex discrimination that 
results in a woman losing her job also 
results in the loss of her benefits, including 
health insurance for herself and her fami-
ly.65  Furthermore, women are more likely 
to lack employer provided health care in the 
first place because they are more likely to 

work part-time.66  
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Applicable Laws 

Federal, state, and local laws address many 
aspects of sex discrimination in the work-
place, but the current legal framework does 
not go far enough.  While some employees 
who suffer sex discrimination in the work-
place have legal options available to them, 
other employees may find that their em-
ployer’s discriminatory actions are not 
currently considered illegal.  Many laws only 
apply to employers of a certain size.  In 
addition, independent contractors and some 
people with managerial responsibilities are 
not “employees” or are otherwise excluded 
from anti-discrimination and employment 
laws and are therefore not protected.   

This section addresses different types of 
employment laws: anti-discrimination laws, 
family leave laws, legal protection and 
accommodation for breastfeeding, and 
health insurance access laws.  Anti-
discrimination laws prohibit employers 
from discriminating against employees on 
the basis of sex or other categories.  Family 
leave laws provide employees with access to 
paid or unpaid time off from work.  Below, 
the Family and Medical Leave Act (FMLA) 
is discussed as both an anti-discrimination 
law and a family leave law.  The discussions 
of breastfeeding accommodation and health 
insurance access focus on the ACA.    

Anti-Discrimination Laws 
A number of federal, state and local laws 
prohibit sex discrimination in employment 
in Pennsylvania.  They offer significant, but 
inadequate protections:   

Title VII of the Civil Rights Act of 
1964 and the Pregnancy Discrimi-
nation Act (PDA) 67 prohibit sex discrim-

ination in the workplace and apply only to 
employers with 15 or more employees.  
Title VII and the PDA are enforced by the 
Equal Employment Opportunity Commis-
sion (EEOC).68  Prohibited sex discrimina-
tion includes: 

Title VII Protection 

Has Limitations  

Lawyer Alyson Kirleis was paid less than 

male partners in her Pittsburgh, PA law 

firm, maintained on a separate and lower 

partner track for female lawyers, and 

subjected to a hostile work environment.  

When she sued her law firm for discrimina-

tion, the federal court dismissed her case 

because, as a partner, even one with 

limited managerial power, she did not fit 

the definition of “employee” under federal 

and state anti-discrimination laws.  Ms. 

Kirleis was unsuccessful in her claim, 

highlighting the limited reach of Title VII’s 

protection.  The Women’s Law Project, the 

National Partnership for Women and Fami-

lies, and the National Women’s Law Center 

filed an amicus (“friend of the court”) brief 

in the U.S. Court of Appeals for the Third 

Circuit in support of Ms. Kirleis.i   

 

i
 Brief of The National Partnership for Women & Fami-
lies, the National Women’s Law Center, and the Wom-
en’s Law Project as Amici Curiae in Support of Plaintiff-
Appellant Alyson J. Kirleis’s Appeal from the District 
Court’s Order Granting Summary Judgment to Defend-
ant-Appellee, Kirleis v. Dickie, McCamey, & Chilcote, 
P.C., No. 06-cv-1495, 2010 U.S. App. LEXIS 14530, (3d 
Cir. 2010), available at http://www.womens 
lawproject.org/Briefs/Kirleis_amicus_brief.pdf. 
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• Pregnancy Discrimination, which 
involves treating a woman (an applicant 
or employee) unfavorably because of 
pregnancy, childbirth, or a medical con-
dition related to pregnancy or child-
birth.  Title VII applies to hiring, firing, 
pay, job assignments, promotions, 
layoff, training, fringe benefits, such as 

leave and health insurance, and any  
other term or condition of employment.  
Title VII, as amended by the PDA, 
prohibits employers from treating preg-
nant employees differently from non-
pregnant employees who are similar 
with regard to their “ability or inability 
to work.”69  For example, employers 
must accommodate pregnant women 
who need temporary help performing 
the functions of their jobs if they ac-
commodate other employees who have 
similar limitations at work.70  Unfortu-
nately, some courts permit employers to 
refuse to accommodate pregnant em-
ployees, even when non-pregnant em-
ployees are accommodated, because 
pregnancy is not a work-related condi-
tion.71 

• Sexual harassment, which is prohibit-
ed under Title VII when unwelcome 
sexual advances, requests for sexual fa-
vors, or other verbal or physical har-
assment of a sexual nature is so fre-
quent or severe that it creates a hostile 
or offensive work environment or when 
it results in an adverse employment de-
cision (such as the victim being fired or 
demoted).  Both the victim and the har-
asser can be either a woman or a man, 
and the victim and harasser can be the 
same sex.  The harasser can be the vic-
tim’s supervisor, a supervisor in another 
area, a co-worker, or someone who is 
not an employee of the employer, such 
as a client or customer.72 

• Sex-Based Stereotyping, which is 
unlawful under Title VII when the dis-
crimination is based on stereotypes 
about the traditional roles and charac-
teristics of women and men.  While ad-
herence to traditional sex-based stereo-
types is often at the root of discrimina-
tion against lesbian, gay, bisexual, and 
transgendered employees, neither Title 
VII nor any other federal law specifical-

Title VII Prohibits 

Sex-Based  

Stereotyping 

Pennsylvania factory worker Brian 

Prowel’s co-workers subjected him to 

repeated comments, graffiti, and name-

calling, mocking his effeminate manner-

isms and appearance.  Following his 

termination from employment, Mr. 

Prowel filed a sex discrimination lawsuit 

against his former employer for harass-

ment and retaliation against him, alleg-

ing that the discrimination stemmed 

from sex-based stereotyping.  After the 

federal District Court for the Western 

District of Pennsylvania dismissed Mr. 

Prowel’s lawsuit, concluding that Title 

VII does not prohibit discrimination 

based on sexual orientation, Mr. Prowel 

appealed to the Third Circuit Court of 

Appeals.  The Circuit Court reinstated 

Mr. Prowel’s lawsuit, finding that a plain-

tiff may bring a claim of gender stereo-

typing sex discrimination under Title VII 

even if there is also evidence of sexual 

orientation discrimination.  The Wom-

en’s Law Project and Legal Momentum 

submitted an amicus (“friend of the 

court”) brief in support of Mr. Prowel.i 

 
i
 Brief Amici Curiae Of Twenty-One Organizations 
Committed To Equality For Working Women In 
Support Of Appellant, Prowel v. Wise Business 
Forms, Inc., No. 07-3997, 579 F.3d 285 (3d Cir. 
2009), available at http://www.womenslawproject. 
org/Briefs/Prowel_amici_21Organizations.pdf. 
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ly prohibits discrimination based on 
sexual orientation.  Thus, Title VII pro-
tects a gay employee who experiences a 
hostile work environment because his 
co-workers and supervisors perceive 
him as “effeminate,” but does not pro-
tect an employee who is harassed be-
cause he is gay.   

• Family responsibility discrimination, 
which Title VII prohibits only when the 
discrimination is based on sex-based 

stereotypes about caregivers.73   

Federal Executive Order 13152, 
signed by President Clinton in 2000, pro-
hibits discrimination in the workplace 
against federal government employees on 
the basis of their “status as a parent.”74 

The Americans with Disabilities Act 
(ADA) prohibits employers with 15 or 
more employees from discriminating on the 
basis of the disability of a family member or 
other person with whom the worker is 
closely associated.75  Under the ADA, 
therefore, an employer may not treat a 
caregiver differently based on stereotypes 
about the person’s ability to do his or her 
job while providing care to a disabled 
person.76  

The Family and Medical Leave Act 
of 1993 (FMLA) prohibits employers 
from interfering with and retaliating against 
employees for requesting or taking FMLA 

protected family leave.77  The details of the 
FMLA leave provisions are discussed later.  

The Equal Pay Act requires that male 
and female employees receive the same pay 
for the same work.78  

The Pennsylvania Human Relations 
Act (PHRA) prohibits discrimination 
against many protected classes, including 
sex/pregnancy and disability, in the work-
place.79  This law applies to employers with 

four or more employees and is enforced by 
the Pennsylvania Human Relations Com-
mission (PHRC).80  Like Title VII, the 
PHRA prohibits familial status/caregiver 
discrimination only if the discrimination is 
related to sex-based stereotypes based on 
traditional roles and characteristics of 
women and men. 

Local Anti-discrimination Laws: 

Several Pennsylvania cities and other local 
governments have also adopted anti-
discrimination ordinances that prohibit 
many types of discrimination in employ-
ment, including discrimination based on sex 
and/or disability.  These laws vary in terms 
of the minimum number of employees 
required to bring an employer under their 
coverage.  Localities that have adopted such 
laws include:  

• Allegheny County (applicable to em-
ployers with four or more employ-
ees),81 

• Allentown (applicable to employers 
with four or more employees),82  

• Doylestown Borough (applicable to 
employers with one or more employ-
ees),83  

• Easton (applicable to employers with 
one or more employees),84  

• Erie County (applicable to employers 

with four or more employees),85  

• Harrisburg (applicable  to employers 

with four or more employees),86  

• Haverford (applicable to employers 

with four or more employees),87  

• Lansdowne (applicable to employers 

with one or more employees),88  

• Lower Merion (applicable to employ-
ers with four or more employees),89  
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• Philadelphia (applicable to employers 

with one or more employees),90  

• Pittsburgh (applicable to employers 

with five or more employees),91  

• Reading (applicable to employers with 

five or more employees),92  

• Scranton (applicable to employers 

with four or more employees),93  

• State College (applicable to employers 

with four or more employees),94  

• Swarthmore (applicable to employers 

with one or more employees),95  

• West Chester (applicable to employ-

ers with one or more employees),96 
and  

• York (applicable to employers with 
four or more employees).97   

The Allegheny County, Doylestown Bor-
ough, Easton, Erie County, Harrisburg, 
Lansdowne, Philadelphia, Reading, State 
College, and West Chester anti-discrimina-

tion ordinances provide broader protection 
against familial status discrimination, as 
these localities have explicitly amended 
their ordinances to include familial status as 
a prohibited basis for employment discrim-
ination.  Of these, only Philadelphia and 
State College ordinances specifically prohib-
it discrimination based on caregiving, and 
only Philadelphia’s ordinance clearly pro-
hibits discrimination based on caregiving of 
adult family members in addition to chil-
dren. 

Family Leave Laws 
The only guaranteed family leave enjoyed 
by Pennsylvanians is the unpaid leave 
required by the federal FMLA, which does 
not provide leave to all employees.  Under 
the FMLA, workers whose employers 
employ 50 or more employees within 75 
miles of a worksite and who have worked 
for at least one year and for at least 1,250 
hours over the past year must receive up to 
12 weeks of unpaid leave during any 12 
month period to address medical needs, 
such as the birth and care of a newborn or 
newly adopted child, or caring for oneself 
or an immediate family member with a 

serious health condition.98   

FMLA does not permit unpaid leave for 
medical conditions that do not fall within 
its definition of a “serious health condi-
tion,” leaving employees without access to 
leave for minor medical conditions that may 
still require rest and treatment such as 
antibiotics.  For example, the flu counts for 
FMLA purposes as a “serious health condi-
tion” only on a case-by-case basis, meaning 
workers may have no choice but to go to 
work when they or a family member has the 

flu.99  Only slightly over half of all private 
sector employees work for employers that 

meet the size criterion of the FMLA.100  
Lower-income workers are more likely to 
work for smaller employers without FMLA 

obligations.101  This law leaves many em-
ployees without unpaid leave, including in 

Philadelphia’s Fair 

Practices Ordinance 

In 2011, Philadelphia adopted ground-

breaking amendments to its Fair Prac-

tices Ordinance.  It is now unlawful in 

Philadelphia for an employer to discrim-

inate on the basis of domestic or sexual 

violence victim status, genetic infor-

mation, or familial status.  Philadelphia 

also added protection for domestic 

workers with respect to the terms, condi-

tions or privileges of employment but not 

in hiring and firing.i   

 
i
 Phila., Pa., Code § 9-1102 (2011) (effective June 21, 
2011). 
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particular women, who are more likely than 

men to work part-time102 and therefore are 
not likely to be eligible for FMLA leave. 

Even with FMLA protection, many low-
wage, part-time employees cannot afford to 
take unpaid leave.  Low-income parents are 
the least likely to take unpaid leave and also 
the most likely to have children at risk of 

serious health problems.103  Furthermore, 
parents whose children have chronic health 
problems are less likely to have paid leave 

than parents with healthy children.104   

Those with leave, whether paid or unpaid, 
may choose not to take it because they fear 
retaliation from their employers if they take 
time off to recover from a medical condi-
tion or care for a family member.  Approx-
imately one in six employees has been or 
has a family member who has been penal-
ized by an employer for taking time off to 

deal with an illness.105  The fear of retalia-
tion and lack of access to paid and unpaid 
leave results in working mothers leaving 
their sick children, ailing partners, or elderly 
parents in the care of others, avoiding 
needed medical care for themselves or their 
family members, and spreading illness by 
going to work or by sending their children 
to school while sick.   

Pennsylvania law does not require employ-
ers to provide any paid sick leave for em-
ployees, which may have a disproportionate 
impact on working women who often bear 
the brunt of the caregiving responsibilities 

at home.106  While legislation has been 
repeatedly introduced in Pennsylvania to 
expand the reach of the FMLA and provide 
paid leave for both familial illness and 
domestic and sexual violence, the Pennsyl-
vania General Assembly has not adopted 
any such legislation.   

By virtue of an ordinance adopted by Phila-
delphia City Council, domestic violence or 
sexual violence survivors and their family or 
household members who work in Philadel-

phia have the right to unpaid leave from 
work to address medical, legal, and counsel-
ing needs resulting from domestic or sexual 
violence.107   

Many Employment  

Discrimination 

Complaints Are Filed 

Many complaints of employment dis-

crimination are filed each year with the 

agencies charged with enforcing anti-

discrimination laws, showing how wide-

spread sex discrimination remains in 

workplaces across Pennsylvania and 

the country.  The EEOC received 

28,028 charges of sex discrimination 

across the country in 2009.i  In 2008-09, 

the PHRC received 948 complaints of 

sex discrimination in the workplace in 

Pennsylvania.  The Philadelphia Com-

mission on Human Relations docketed 

84 sex discrimination cases, 18 sexual 

harassment cases, 17 sexual orientation 

cases, and one gender identity case in 

the employment setting in 2008.ii  The 

federal judicial caseload statistics show 

that 14,334 civil rights employment cas-

es were filed in federal court between 

March 2009 and March 2010, including 

sex discrimination suits.iii 

 

i
 U.S. Equal Employment Opportunity Comm’n, 
Charge Statistics FY 1997 Through FY 2010, 
http://www.eeoc.gov/eeoc/statistics/enforcement/cha
rges.cfm (last visited June 8, 2011).  

ii
 Phila. Comm’n on Human Relations, 2008 Annual 

Report 7 (2008), available at http://www.phila. 
gov/humanrelations/pdfs/Annual_Report_2008_F.pd
f. 

iii
 U.S. Courts, U.S. District Courts – Civil Cases 

Commenced, by Basis of Jurisdiction and Nature of 
Suit, During the 12-Month Periods Ending March 31, 
2009 and 2010, at 2 (2010), available at 
http://www.uscourts.gov/Viewer.aspx?doc=/ 
uscourts/Statistics/FederalJudicialCaseloadStatistics
/2010/tables/C02Mar10.pdf.  
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Breastfeeding Accommodation  
Protection 
If a mother decides to breastfeed after a 
child is born, Pennsylvania provides no 
protection for women who want to express 
breast milk in the workplace, and thereby 
maintain her milk supply, beyond the feder-
al protections under the Patient Protection 
and Affordable Care Act (ACA)/Fair Labor 
Standards Act (FLSA).  Effective March 23, 
2010, the Affordable Care Act amends the 
FLSA to require employers to provide: (1) 
“reasonable break time for an employee to 
express breast milk for her nursing child for 
1 year after the child’s birth each time such 
employee has need to express the milk;”108 

and (2) “a place, other than a bathroom, 
that is shielded from view and free from 
intrusion from coworkers and the public, 
which may be used by an employee to 

express breast milk.”109  The law allows 
employers with fewer than 50 employees to 
apply for an exemption if accommodating 
an employee who expresses breast milk 
would impose an “undue hardship.”110  
Furthermore, the law does not protect 
employees who are exempt from the 
FLSA’s overtime requirements, including 
certain employees who work in an execu-
tive, administrative, or professional capaci-

ty, outside sales employees, and computer 
professionals.111  This law also does not 
protect employees who: (1) work at small 
businesses with fewer than two employees 
that have annual sales or business of less 
than $500,000; and (2) are not regularly 
involved in interstate commerce in their 
individual capacity.112   

Access to Health Insurance 
There are no current laws that require 
universal health care or employer-
sponsored health insurance.  By 2014, the 
full implementation of the ACA may lessen 
the impact of workplace sex discrimination 
on a woman’s access to health insurance.  
First, the health reforms aim to make health 
insurance more affordable for employers to 
provide to employees, hopefully resulting in 
an expansion of health care coverage to 
employees who have not been traditionally 

covered through their workplaces.113  
Second, the law aims to make health insur-
ance more affordable for individuals who 
do not receive health insurance through 
employment by establishing new market-
places for buying insurance and offering 

subsidies for low-income individuals.114 
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RECOMMENDATIONS FOR REFORM 

To deter sex discrimination in the workplace and better promote the health and well-being of 
women and children, it is vital that the lawmakers at all levels of government prohibit all forms 
of employment discrimination against women and better enforce the federal, state, and local 
laws already in place.  Necessary reforms include: 

Federal, State, and Local Law 

• Congress, the Pennsylvania General Assembly, and local lawmakers should require em-
ployers to provide temporary accommodations to those unable to perform job func-
tions due to temporary conditions, including pregnancy-related conditions.  Anti-
discrimination laws do not go far enough to protect pregnant employees and should be 
amended to require employers to accommodate employees with temporary conditions 
affecting their ability to perform job duties, regardless of the cause of the condition.  
Federal, state, and local law should require employers to provide short-term assistance 
to individuals with temporary conditions in a manner consistent with the Americans 
with Disabilities Act’s requirement that employers accommodate individuals with disa-
bilities of longer duration, thereby allowing pregnant women to remain employed 
throughout their pregnancies, while imposing only a minimal burden on employers. 

Federal Law 

• Congress should adopt legislation that better protects employees from sex discrimina-
tion in pay.  The Paycheck Fairness Act would strengthen the protections guaranteed by 
the Equal Pay Act, by closing a loophole in defenses employers may assert for pay dif-
ferences between men and women, prohibiting retaliation, strengthening penalties for 
equal pay violations, and authorizing additional training for EEOC staff.115 

• Congress should adopt legislation to eliminate discrimination against lesbian, gay, bi-
sexual, and transgendered employees.  The Employment Non-Discrimination Act 
(ENDA) would prohibit discrimination against employees on the basis of sexual orien-
tation or gender identity in employers with 15 or more employees, thereby sending a 
strong message to employers that discrimination against employees on the basis of sex-
ual orientation is prohibited and giving employees clear federal protection under the 

law.116 

Pennsylvania Law 

• The General Assembly should adopt paid leave legislation.  Pennsylvania should pass 
legislation to provide paid sick leave for families and leave for domestic and sexual vio-
lence victims to address the violence in their lives.  This legislation should provide paid 
sick leave for routine illnesses, such as the common cold, thereby protecting co-workers 
and the public against the spread of illness.   

• The General Assembly should amend the PHRA to prohibit discrimination in employ-
ment on the basis of family responsibilities.  This legislation should define such caretak-
ing to include care for the employee’s spouse, children (including through adoption or 
other legal custodial relationship), household members, parents, and all other persons 
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related to the employee and the employee’s spouse and children by marriage, blood, or 
consanguinity. 

• The General Assembly should require employers to accommodate employees who ex-
press breast milk in the workplace.  Pennsylvania must go beyond the protections of the 
FLSA, as amended by the ACA: (1) to cover those exempt from FLSA’s overtime re-
quirements; (2) to protect women whose children are over one-year-old; and (3) to pro-
vide compensated break time.      
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INTRODUCTION 

Physical activity is key to the health of girls and 

women.  Girls today are participating in organized 

sports in increasing numbers, thanks in large part to 

Title IX of the Education Amendments of 1972, a 

federal law prohibiting sex discrimination in educa-

tional programs receiving federal financial assis-

tance.
1
  Research demonstrates, however, that girls 

are not exercising enough and remain less physical-

ly active than boys.  This lack of physical exercise 

places young women at risk for obesity, major 

health problems, and risky behavior.  Sex bias and 

school non-compliance with Title IX deprive young 

women of equal opportunities to participate in 

sports and to acquire the health benefits of physical 

activity.  Advocacy to bring schools into full compli-

ance with Title IX is necessary to improve the health 

of young women. 
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Are Young Women Getting Enough Opportunities for Physical  
Activity?

Childhood and adolescence are critical 
times to lay the foundation for lifelong 
physical activity.  Playing sports while 
young makes it more likely that girls — and 
later women — will remain active as they 

age.2  Unfortunately, too many young 
people, especially girls, are not active 
enough.  

• Only one-third of girls participates in 
sports; one-third barely meets minimal 
physical activity standards, and one-
third remains completely sedentary.3 

• A greater number of boys are active in 
organized sports than girls, and girls are 
less likely to be involved in sports clubs 

and recreational sports.4 

• Females are more likely to be physically 
inactive than males and African Ameri-
can girls are more likely to be physically 
inactive than Caucasian girls.5 

• Pennsylvania girls between the ages of 6 
and 17 engage in less physical activity 
than boys.6   

There is no dispute that physical exercise 
contributes to a healthier life: 

• Physical activity early in life can help 
prevent major diseases, including can-
cer, cardiovascular disease, diabetes, os-
teoporosis, obesity-related diseases, and 

Alzheimer’s disease.7  Strenuous long-
term physical activity decreases a wom-

an’s risk of breast cancer.8   

• Girls who participate in sports are less 

likely to take up smoking9 or use illicit 
drugs.10  Female athletes are also less 

likely to experience unintended preg-

nancy.11 

• Playing sports helps promote better 
overall mental health among teenage 
girls; regular exercise builds self-
confidence, promotes healthy body im-
age, reduces stress, and lowers rates of 
depression among teenagers.12   

Yet, girls face barriers to engaging in physi-
cal activity, including lack of time, lack of 
access and opportunity, interpersonal barri-
ers, and psychological barriers.13  More than 
any other factor, gender norms influence 
participation in physical activity by young 
women; social attitudes about femininity 
and intentional and unintentional expecta-
tions about how girls should behave dis-
courage and prevent girls from participating 

in sports.14 

The consequences of this lack of exercise 
negatively affect the health of Pennsylva-
nia’s young women.  Almost 30 percent of 
Pennsylvania’s children ages 10 to 17 are 
overweight or obese with 22 percent of 
Pennsylvania girls falling into this catego-
ry.15  While teen smoking rates are declin-
ing, 18 percent of Pennsylvania high school 
students smoked in 2006, with no discerni-
ble difference between male and female 
students.16  Among Pennsylvania’s 
teens/young adults aged 13 to 21, more 
females report ever having an alcoholic 
drink.17  In 2005, 21 percent of Pennsylva-
nia female teens/young adults reported 
feeling sad or hopeless for two consecutive 
weeks, as compared to six percent of males; 
10 percent of female teens/young adults 
reported considering suicide in a 12 month 
period, as compared to two percent of 

males.18 
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Applicable Legal Requirements 
 
Title IX of the Education Amendments 
of 1972 is the primary law affecting equal 
opportunity in athletics.  A federal law, Title 
IX requires federally funded educational 
programs to provide girls with equal partici-
pation opportunities and equal treatment 
and benefits.  Equal participation is meas-
ured under the three-part test.  An institu-
tion can prove compliance with the equal 
participation requirement based on any one 
of the following: 

Prong 1:  Providing male and female athlet-
ic participation opportunities that are sub-
stantially proportionate to the male and 
female student enrollment, OR 

Prong 2:  Demonstrating a history of 
continuously and consistently adding athlet-
ic opportunities for female students, OR 

Prong 3:  Demonstrating full and effective 
accommodation of the athletic interests and 
abilities of members of the underrepresent-
ed sex. 

Equal treatment and benefits requires 
overall equivalence in: (1) equipment and 
supplies, (2) scheduling of games and prac-
tice time, (3) travel and related expenses, (4) 
coaching, (5) locker rooms, practice and 
competitive facilities, (6) publicity, (7) 
medical and training facilities and services, 
(8) housing and dining facilities and ser-
vices, (9) academic tutoring, (10) support 
services, and (11) recruiting resources.  

Pennsylvania law also requires equal treat-
ment in the athletic arena.   

• The Pennsylvania Equal Rights 
Amendment provides for “equality of 
rights under the law” in Pennsylvania.  
It may be used to correct athletic ineq-
uities in schools, state athletic associa-
tions, and local government-sponsored 

youth athletic programs.19 

WLP’s Guide to  

Gender Equity 

WLP has published a guide for equity in 

athletics in Pennsylvania.  This guide, 

Are Schools Giving Female Athletes A 

Sporting Chance?  A Guide To Gender 

Equity In Athletics In Pennsylvania, 

available at www.womenslawproject. 

org/resources/TitleIX_SportingChance, 

is designed to help students, athletes, 

administrators, athletic directors, coach-

es, and parents understand the rights 

students have under Title IX and Penn-

sylvania laws that apply to athletic equi-

ty.  It also provides tools for evaluating 

gender equity in school athletics pro-

grams and suggests strategies for ad-

dressing inequities. 
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• The Pennsylvania Human Relations 
Act prohibits discrimination on the ba-
sis of sex in public accommodations, 
which includes schools and community 
athletic organizations.20  

• The Pennsylvania Fair Educational 
Opportunities Act prohibits sex dis-
crimination in post-secondary educa-
tional institutions and a variety of voca-
tional and trade schools.  

• The Pennsylvania Code requires 
Pennsylvania schools to provide health, 

safety and physical education.21  The 
Code does not address the quantity or 
quality of physical education provided.22  
The Code also requires equal access for 
both sexes in interscholastic and intra-
mural athletic programs to school facili-
ties, coaching and instruction, schedul-
ing of practice time and games, number 
of activities at each level of competi-
tion, equipment, supplies, and services, 
and funding appropriate to the sport.23

 

Extent of Non-Compliance 

While the number of young women partici-
pating in intercollegiate and interscholastic 
sports has increased dramatically since the 
adoption of Title IX, equality has not been 
achieved. 

College 
Measuring equity at the college and univer-
sity level is facilitated by the fact that the 
Equity in Athletics Disclosure Act 

(EADA)24 requires co-educational colleges 
that receive federal student financial assis-
tance and have an intercollegiate athletic 
program, to submit an annual athletic equity 
report to the U.S. Department of Educa-
tion and make it public.  The National 
Collegiate Athletic Association (NCAA) 
also publishes reports regarding the athletic 
equity data it collects from its 
bers.25The EADA data includes each insti-
tution’s full time enrollment and athletic 
participation by sex, as well as staffing and 
revenues and expenses by men’s and wom-
en’s teams.  The public availability of this 
data allows anyone to calculate whether a 
school is providing athletic participation 
opportunities to female students that are 
substantially proportionate to female en-
rollment under Prong 1 of Title IX’s partic-
ipation test. These reports are also helpful 
in analyzing equal treatment. 

While the EADA and NCAA data are 
helpful in evaluating whether a particular 
institution is providing equal opportunity 
and treatment as required by Title IX, this 

Slippery Rock  

University 

Faced with plans to eliminate three 

women’s sports teams, 12 female stu-

dents at Slippery Rock University fought 

back and won the permanent reinstate-

ment of one team, the temporary rein-

statement of two others, and an array of 

significant improvements in the treat-

ment of female athletes.  Represented 

by the Women’s Law Project, they filed 

a lawsuit that quickly stopped the pro-

posed team cuts.i  A negotiated settle-

ment led to improvements in the number 

of athletic slots for and treatment of 

female athletes.   

i
Choike v. Slippery Rock Univ. C.A. No. 06-

0622,2006 U.S. Dist. LEXIS 49886 (W.D. PA., July 

21, 2006). 
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data must be reviewed cautiously; some 
institutions manipulate the data to reflect 
more equitable athletic opportunities than 
exist, as recently reported by the New York 

Times.26  Examples of such manipulation 
include counting women on teams who are 
not on those teams and counting male 
practice players on women’s teams as fe-

male participants.27  Even if the data 
overcount female athletic opportunities, the 
data may still show that equity has not yet 
been achieved. 

Nationally, Title IX has unquestionably 
improved female participation in college 
sports.  In 1972, fewer than 30,000 females 
played intercollegiate sports, accounting for 

just 15 percent of college athletes.28  By the 
2010-11 academic year, the number of 
women playing on intercollegiate sports 
teams increased to over 190,000, making up 

43 percent of college athletes.29  However, 
while college enrollment is 57 percent 

female,30 female athletic participation is 

only 43 percent, representing a significant 
and persistent gap between the number of 
female college students and athletes.  Men 
have higher participation rates than women 
both in terms of the total number of ath-
letes and relative to their respective enroll-

ments.31  This participation gap is perpetu-
ated by gender disparities in athletic ex-
penditures for women’s sports, which have 
stagnated and by some measures even 

decreased since the 2001-02 school year.32   

Pennsylvania colleges and universities 
mirror national trends.  The Women’s Law 
Project (WLP) studied EADA data for 112 
Pennsylvania colleges and universities for 
the three academic years from 2001 through 
2004 and released a report of its findings in 
2005.33  While WLP found that some 
schools were meeting their obligations 
under Title IX, it also found that most 
Pennsylvania colleges and universities were 
failing to provide equal athletic opportuni-
ties for their female students. Even though 

College Athletic Participation 1971-2011i 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

i
 Nat’l Collegiate Athletic Ass’n, Student Athlete Participation 1981-82-2010-11: Sports Sponsorship and Participation 
Rates Report at 11-70, 248 (2011), available at http://www.ncaapublications.com/productdownloads/PR2012.pdf. 
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women made up 53.4 percent of Pennsyl-
vania’s college population, females had only 
43 percent of the athletic opportunities 
offered by the 112 colleges and universities 
studied.34  In other words, the data showed 
that Pennsylvania colleges needed to create 
8,000 more athletic opportunities for wom-

en in order to achieve equity.35  WLP also 
found that Pennsylvania colleges spent less 
money on women’s sports, allocated fewer 
resources on recruiting female athletes, and 
offered less scholarship money on the 

whole to female athletes.36  Review of the 
budget expenditures showed:  

• 11 million dollars more was spent on 
male athletic teams than female teams 
in operating expenses, which include 
lodging, uniforms and transportation. 

• 6 million dollars more was spent on 
sports scholarships for male athletes 
than for female athletes. 

• Twice as much money was spent on 
recruiting male athletes as on female 
athletes. 

• 60 cents were spent on female athletes 
for every dollar spent on male ath-

letes.37 

High School 
Nationally, no federal law requires each 
secondary school to disclose annually and 
publicly the same type of data by gender 
that colleges are required to report.  While a 
handful of states have adopted athletic 
equity reporting requirements for their 
secondary schools, Pennsylvania has not 
done so.  Only limited secondary school 
athletic data by gender are currently availa-
ble.  Statewide athletic participation data is 
collected and reported by the National 
Federation of State High School Associa-
tions (NFHS); they are not broken down by 
school or school district.  The U.S. De-
partment of Education Civil Rights Data 
Collection (CRDC) collects information on 
a periodic basis from varying sets of public 
schools relating to their obligations to 
provide equal educational opportunity.  
These data include information about 
athletic participation and enrollment by sex 
but are not collected and publicly reported 
for all schools on an annual basis.38 

NFHS data confirm that Title IX resulted 
in gains for young women in high school 

athletics across the United States.  At the 

University of  

Pennsylvania 

In 1994, women on the University of 

Pennsylvania (Penn) softball team had 

to pay their own way to a spring training 

program and sold pretzels and tee shirts 

to reduce the cost, while the men’s 

baseball team’s trip to California for 

spring training was paid mostly by do-

nated funds.  Female athletes and their 

coaches identified many other areas of 

inequitable treatment but were unable to 

obtain any remedies from Penn.  Five 

female athletes and nine coaches of 

women’s sports consulted with WLP.  

With WLP’s assistance, they filed an 

OCR complaint against Penn that al-

leged a wide range of Title IX violations, 

including a shortage of athletic opportu-

nities for females, inequitable provision 

of equipment and supplies, and discrim-

ination in the amount, level, and com-

pensation of coaching.i  The dispute was 

successfully resolved by a brokered 

negotiation that substantially increased 

funding for women’s sports and greatly 

improved coaching and athletic facilities 

for female athletes. 

i
Women’s Law Project v. University of Pennsylvania, 

OCR No. 03942076 (May 26, 1994). 
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time Title IX was passed, only 294,000 girls 
participated in interscholastic high school 
sports nationwide, representing just seven 

percent of all high school athletes.39
  In the 

2010-11 school year, over 3 million girls 
were playing high school sports, making up 
41 percent of athletes in U.S. high 

schools.40  Although this is a significant 
improvement, it masks a persistent disparity 
between girls and boys.  The number of 
girls participating in high school sports has 
not even reached the level of male sports 
participation in 1971, and the number of 
males playing sports has reached all-time 
highs in recent years, rising to almost 4.5 

million in 2009-10.41  As a result of this 
trend, the disparity between the number of 
sports participation opportunities available 
to male and female high school students 
has not only persisted, but has widened in 
recent years.  In 2002, boys had 1.15 million 
more opportunities to participate in high 
schools sports than girls.  Five years later, 

the disparity in athletic participation in 

favor of boys grew to 1.3 million.42  The 
athletic gender disparity is greatest in urban 
schools, where only 45 percent of the girls 
are involved in athletics compared to 73 

percent of the boys in grades 3-12.43  

Drawing on the CRDC data collected by 
the U.S. Department of Education for 
selected years, the Women’s Sports Foun-
dation analyzed the Title IX gap between 
enrollment and athletic participation in 
public schools for school years 1993-94, 
1999-2000, and 2005-06.44  The analysis 
found that the gender gap declined from 14 
percent in 1993-94 to 11 percent in 1999-
2000, but increased to 12 percent in 2005-
06.45  The analysis further found that boys 
consistently received a larger share of ath-
letic opportunities than girls for each 

school.46  In terms of available athletic 
opportunities, girls fared worst in urban 
areas.47 

High School Athletic Participation 1971-2011i 

 

 

i 
Nat’l Fed’n of State High Sch. Ass’n, 2010-11 High School Athletics Participation Survey 52 (2011), available at 

http://www.nfhs.org/content.aspx?id=3282. 
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Pennsylvania high schools similarly fail 
to provide equal opportunity to their female 
students.  In the 2010-11 school year, 
Pennsylvania schools provided 170,630 
athletic opportunities to boys while provid-
ing girls with only 146,057 athletic oppor-

tunities.48  Although high school enrollment 
is estimated at about 50-50 boys-girls, 
Pennsylvania offers girls over 24,500 fewer 
athletic opportunities than it offers boys.  
At the individual school level, the inequities 
are more striking.  While many Pennsylva-
nia schools are equitable, many others 
provide their female students with fewer 
opportunities and benefits and lower quality 
facilities and support.  The Women’s Sports 
Foundation found on average that only 37 
percent of Pennsylvania’s female students 
enrolled in grades 9-12 in public schools 
were participating in athletics in 2005-06.49 

The Pittsburgh Tribune-Review examined 
gender equity in 129 public high schools in 
southwestern Pennsylvania during the 
1999-2000 school year, and found that: 

• Two out of three athletes were male. 

• For every dollar spent on male athletes, 
only 69 cents were spent on female ath-
letes. 

• On average, schools spent $493 on each 
male athlete and $350 on each female 
athlete. 

• Only 14 of 129 schools offered girls 
athletic opportunities in numbers sub-
stantially proportionate to their num-
bers in the student population, as re-
quired by part one of the three-part  
Title IX participation test.50 

In 2010, the Pittsburgh Public School 
District released the results of a gender 
equity audit of its nine high schools that it 
undertook at the request of WLP.  The 
audit revealed a stark pattern of gender 
inequality in athletic programming for 

female students.51  The auditor found that 
not a single high school is offering girls 

a fair share of athletic opportunities.
52  

In order to give girls the same access to 
athletic opportunities that boys have, the 
school district must create 784 new athletic 
opportunities for girls.53  The auditor also 
noted numerous “moderate disparities” in 
the treatment of female athletes in areas 
including facilities and locker rooms, 
scheduling of practices and competitions, 
number of competitions, coaching, equip-
ment and supplies, training, and publicity.54 

WLP has received calls from and has assist-
ed parents and students seeking improve-
ment in their schools.  Frequently, com-
plaints assert failure to provide equal athlet-
ic opportunities; provision of vastly inferior 
facilities to the girls’ teams relative to the 

Fair is Fair:  Insisting 

on Compliance in 

Pennsylvania High 

Schools 

Parent and student advocacy assisted 

by WLP led to the addition of girls’ 

teams in the Downingtown Area School 

District in Bucks County and Penns 

Valley Area School District in Centre 

County.  WLP also filed an OCR com-

plaint against the Northern York School 

District alleging failure to provide equal 

opportunities and treatment; the com-

plaint resulted in a settlement agree-

ment with WLP in which the school dis-

trict agreed to upgrade the girls’ softball 

field, implement a process to achieve 

equitable opportunities for its female 

students to participate in sports, and 

adopt policies and procedures to pro-

mote equity. 
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boys’ teams, with baseball stadiums and 
football stadiums on the top of the list; and 
inferior scheduling of competitions subject 
to priority scheduling for boys’ teams.  
Often a school’s acceptance of booster or 
other third party funds supports the dispari-
ty and the school has failed to understand 
and/or address its responsibility to provide 
equitable opportunity and treatment regard-
less of the source of the funds. 

Title IX is enforced through complaints 
filed with the U.S. Department of Educa-
tion’s Office for Civil Rights (OCR). In 
addition to pursuing relief by filing a com-
plaint with OCR, individuals who have 
suffered discrimination on the basis of sex 
by an educational institution that receives 
federal funding may file a lawsuit against 

the school under Title IX.  While going to 
court can be a lengthy and costly process, 
filing a complaint with the OCR can result 
in a multi-year investigation.  Unfortunately, 
OCR is overburdened and understaffed.  Its 
Washington, D.C. headquarters and twelve 
regional offices have approximately six 
hundred full-time employees, who handle a 
range of cases including, but not limited to, 

Title IX investigations.55  In order to handle 
its caseload, the office regularly asks 
schools to investigate themselves and de-
velop their own solutions.  This tactic too 

often results in sluggish progress.56  One 
report suggests that the OCR perceives  
Title IX cases as being particularly political-
ly sensitive, resulting in heightened scrutiny 

within the office, exacerbating delays.57
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RECOMMENDATIONS FOR REFORM 

Schools 

• Schools must take steps to comply with Title IX.  Schools must assess their compliance 
with legal equity requirements and voluntarily take it upon themselves to give more op-
portunities to women and girls so that the onus is not on students to step forward. 

OCR 

• OCR should aggressively increase and improve Title IX enforcement.  It must increase 
compliance audits and more effectively and efficiently process complaints.  Students are 
in school for a short time and should be given relief during their academic careers.  In 
addition, the complaining party should be given a greater role in the administrative pro-
cess, both in submitting and reviewing information relevant to the complaint and in de-
termining the appropriate remedies to be included in resolving the complaint.  Increased 
staffing and resources for OCR will be required. 

Congress & the Pennsylvania General Assembly 

• Congress and the Pennsylvania General Assembly should adopt laws requiring annual 
disclosure of secondary school Title IX information.  Legislation must be adopted re-
quiring secondary schools to publicly report athletic participation and treatment data on 
an annual basis so that schools, parents, and students can readily access the information 
they need to know if their school is treating their children fairly and to correct inequi-
ties.  Bills have been introduced at both the federal and state level.  The Pennsylvania 
Equity in Interscholastic Athletics Disclosure bill, introduced in the Pennsylvania Senate 
and House at the urging of the Women’s Law Project, was approved by the Pennsylva-
nia Senate and passed out of the House Education Committee in 2010.  The 2009-10 
legislative session ended before it was finally approved.  The Pennsylvania legislation 
has been reintroduced in both chambers of the Pennsylvania General Assembly,58and 
the federal legislation has been reintroduced as well.59 

Pennsylvania Department of Education 

• Pennsylvania should improve physical education in schools.  The Pennsylvania Educa-
tion Department must audit the provision of physical education instruction delivered in 
its elementary and secondary schools, and restructure physical education requirements 
and monitor implementation to improve the quantity and quality of physical activity of 
young women. 
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INTRODUCTION 

Young women are subjected to sexual victimiza-

tion in school from elementary school through 

college.  “Sexual victimization” as used in this 

chapter encompasses both sexual assault and sex-

ual harassment and includes behavior ranging 

from sexual comments and inappropriate touch-

ing to rape.  Young women are at greatest risk of 

being raped between the ages of sixteen and twen-
ty-four and at higher risk if they are in college.1  

Such victimization not only deprives young women 

of an education, but also causes physical, emo-

tional, and mental health problems that may fol-

low them through life.  In some cases, the victim is 

so distraught that she becomes suicidal.2  In-

creased prevention efforts and enforcement of 

laws that prohibit such conduct in our schools are 

necessary to protect the health, well-being, and 

lives of students.   
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Prevalence of Sexual Victimization 

As discussed below, surveys demonstrate 
that the prevalence of sexual victimization 
of students is alarming.  It is difficult to 
know the full extent of its prevalence due to 
underreporting.  Fear of retaliation, self-
blame, lack of confidence that something 
will be done, and lack of understanding that 
what was done to them is a reportable 
problem are some of the many reasons 
victims do not report sexual harassment or 
assault.3  As a consequence, our educational 
and law enforcement institutions are not 
responding to the vast majority of victimi-
zations. 

Elementary and Secondary Schools 
Surveys conducted by the American Asso-
ciation of University Women (AAUW) have 
provided insight into the prevalence of 
sexual victimization in middle and high 
schools.  In its 2001 survey, the AAUW 
reported that eight out of ten students in 
grades eight through eleven personally 
experienced sexual victimization in school 
at some time in their school career.4  In 
response to the AAUW’s 2011 survey, 
almost 50 percent of the students in grades 
7-12 reported experiencing some form of 
sexual victimization in the 2010-11 school 
year.5  Overall, girls are more likely than 
boys to be sexually victimized and to expe-
rience it more frequently.6  While similar 
percentages of boys and girls report victim-
ization in 7th grade, as students grow older, 
the gender disparity widens, with 62 percent 
of 12th grade girls reporting sexual victimi-
zation as compared to 39 percent of 12th 
grade boys.7 

The victimization students experience 
ranges from sexual comments and gestures 

to being forced to do something sexual.8  
The most common form is non-physical, 
such as being targeted with sexual com-
ments, jokes, or gestures.9  In 2001, the 

second most common experience was being 
touched, grabbed or pinched in a sexual 
way.10  In 2011, being called gay or lesbian 
in a negative way was the second most 
commonly reported form of victimization, 
followed by being shown sexual pictures 
and being touched in an unwelcome sexual 

way.11  In 2011, cyber-harassment was also 
reported by more than one-third of girls 
and almost one-quarter of boys.12   

Secondary school students rarely report 
sexual victimization.  Less than nine percent 
of students who responded to the 2011 
AAUW survey had reported victimization 
to a teacher, guidance counselor, or other 
adult at the school; only about a quarter 
said they talked about it with a family 

member, including siblings.13  This low 
reporting rate is in stark contrast to the 
nearly 50 percent of the students who 
responded to the survey that they had been 
victimized in that school year.14 

Students are primarily sexually victimized 
by other students, but teachers and other 
school employees also sexually victimize 

students.15  Almost ten percent of students 
in grades K-12 experience educator-
inflicted sexual misconduct sometime in 

their school career.16 

The victimization starts early in life; more 
than one-third of students first experience 

sexual harassment in elementary school.17  
A significant portion of sexual assault 
victims were victimized before they entered 

college.18  Data shows that women who 
were victims of sexual assault before college 
are more likely to be victimized during 
college.19 

At the local school district level, the Penn-
sylvania Department of Education collects 
school safety data, which include data about 
sexual offenses and sexual harassment.  
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Pennsylvania’s 500 local school districts, 29 
intermediate units, 83 career and technical 
centers, and 135 charter schools reported 
642 sexual offenses and 483 instances of 
sexual harassment during the 2008-09 

school year.20  However, the Department 
has been criticized for “neither verifying the 
violence statistics it received from schools 
[nor] issuing its annual report in a timely 

manner.”21  In addition, schools have been 
charged with depressing statistics by pres-
suring staff not to report violent incidents 
to central offices.  The Philadelphia Inquirer, 
in a year-long investigation of school vio-
lence in the Philadelphia School District, 
uncovered “tardy notification, failure to 
report, and statistical discrepancies pointing 
to the active suppression of information 
that would reveal how violent Philadelphia 

schools really are.”22  Alarmingly, this 2010 
investigation also found that 90 percent of 
the District’s 177 elementary schools dealt 
with at least one sex crime in the past five 
years.23 

Experts have concluded that schools fre-
quently misidentify and mislabel sexual 
victimization in schools.24  By inappropri-
ately casting it as bullying, mutual horseplay, 
or rough housing, schools fail to respond 
adequately or at all to sexual victimization, 
and students are suffering as a conse-
quence.25  

College Campuses 
Research demonstrates that women attend-
ing college are particularly vulnerable to 
sexual assault to an extent greater than non-
college peers.26  Young women in the first 
two years of college are at the highest risk 
of sexual assault.27  Recent studies estimate 
that 20-25 percent of young women will 

experience a completed or attempted rape 

during their college career.28  Applying 
these percentages to Pennsylvania’s college 
population, at least 54,000 - 99,000 female 
college students experience attempted or 

completed sexual assault while in college.29  
A 2007 campus sexual assault study of over 
6,800 undergraduate students found that 
13.7 percent of undergraduate women had 
been victims of at least one completed 
sexual assault in college, and 19 percent — 
or one in five — reported being a victim of 
attempted or completed sexual assault in 

college.30  Of those, 4.7 percent were sub-
jected to physically forced sexual assault, 7.8 
percent were sexually assaulted while inca-
pacitated due to voluntary alcohol or drug 
consumption, and 0.6 percent were sexually 
assaulted after having been drugged without 
their knowledge.31  Most campus sexual 
assaults were committed by a perpetrator 
who was known to the victim.32  

College students are subjected to the full 
range of sexual assault and harassment.  In 
a 2005 campus study, almost two-thirds of 
the college students surveyed reported 
experiencing some form of sexual harass-
ment; nearly one-third of the students 
described being touched, grabbed, or forced 
to do something sexual.33  Both male and 
female students were likely to be sexually 
harassed: women were typically subjected to 
sexual comments and gestures, and men 
were more likely to be targeted with homo-

phobic comments.34  Translating this 
study’s results into Pennsylvania terms, at 
least 262,500 of Pennsylvania’s 397,722 
female college students may be subjected to 
sexual harassment while attending Pennsyl-
vania’s colleges and universities.35 
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Various estimates suggest that only 5-11.5 
percent of campus sexual assaults are re-
ported to law enforcement, meaning that 

88.5-95 percent go unreported.36  Because 
they frequently know their perpetrators, 
college students are less likely to report 
sexual victimization.37  The rates of report-
ing are higher for forcible rape than for 

drug-facilitated and incapacitated rape.38  
Less than ten percent of those who experi-
enced sexual harassment reported it to a 
college official.39  

In Pennsylvania, two types of data exist on 
reports of campus sexual victimization.  
Pursuant to federal law requiring colleges 
and universities to report certain crime 

statistics,40 the number of reports made to 
an array of campus entities and authorities 
can be found online on the Campus Safety 
and Security Data Analysis Cutting Tool 

website.41  According to Pennsylvania 
colleges and universities, 357 forcible sex 
offenses were reported to campus security 
authorities in Pennsylvania in the 2008-09 

academic year.42  Compounding the prob-
lem of low reporting by victims, there are 
serious concerns that colleges and universi-

ties do not publicly report all known in-

stances of sexual victimization.43 

Information about the number of campus 
sexual assaults reported to police can also 
be found on the Pennsylvania State Police 
website.  In 2009, police statewide reported 
receiving 173 complaints of campus sexual 
assaults; 165 of them were founded, or 
determined to be actual offenses.  Of these 
reports, 57 were for forcible rape, almost all 

of which were founded.44   

College women are most often victimized 
by a boyfriend, ex-boyfriend, classmate, 
friend, acquaintance, or coworker.45  In 
students’ responses to surveys, college 
professors are not often identified as at-
tackers; they are identified as the perpetra-
tor in a low number of cases involving 

unwanted sexual contact.46   

Studies confirm the existence of a rape-
supportive campus culture that fuels sexual 
violence.47  A 2001 study reported that male 
students who committed sexual assaults 
were encouraged by peers to do so, particu-
larly if they drank two or more times a 
week.48  Some men may have stereotypical 
views of women’s sexual behavior and may 
believe that women prefer to be coerced 
into engaging in sexual activity.49  Thus, “If 
a woman says no, a man is to proceed as if 
she said yes.”50  That young men continue 
to act on this false assumption is exempli-
fied by the highly publicized behavior of 
Yale fraternity men who in the past seven 
years have, among other things, repeatedly 
congregated on campus chanting “No 
means yes! Yes means anal!”and “We Love 
Yale Sluts,” and published a “Preseason 
Scouting Report” rating incoming freshmen 
women as to how many beers it would take 
to get them to have sex with them.51  

Perpetrators are frequently repeat offend-
ers.52  In a 2002 campus study, researchers 
David Lisak and Paul M. Miller found that 

Victims Typically 

Know Their Attackers 

Female college students usually know 

the person who sexually assaulted 

them. Most often, the attacker is a: 

• Boyfriend 

• Ex-boyfriend 

• Classmate 

• Friend 

• Acquaintance 

• Co-worker 
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“the majority of sexual assaults are commit-
ted by serial, violent predators.”  Specifical-
ly, they found that 120 rapists were respon-
sible for 1,225 separate acts of interpersonal 
violence, including 483 acts of rape.  Sixty-
three percent of the perpetrators were 
responsible for 439 of the 483 rapes, and 
repeat rapists averaged 5.8 rapes each; these 
offenders were additionally responsible for 
1,000 other crimes of violence that included 
non-penetrating acts of sexual assault, 
domestic battery, and child physical and 
sexual abuse.53  It is notable that not one of 
these perpetrators was prosecuted for these 
crimes.54  Lisak believes that prevention 
efforts geared to persuading these serial 
rapists not to rape are unlikely to be effec-
tive; rather, he urges the creation of com-
munity-based intervention methods in 
which men and women “who are part of 
the social milieu in which rapes are 
spawned can be mobilized to identify per-
petrators and intervene in high-risk situa-

tions.”55  

Of particular note is the frequency with 
which college athletes perpetrate sexual 
assault.56  A 1995 study of campus police 
and internal judicial affairs records at twen-
ty NCAA Division I institutions found that, 
while male student-athletes comprised only 
3.3 percent of the total male population, 
they accounted for 19 percent of reported 
sexual assault perpetrators.57  Significant 

effort goes into suppressing publicity 
around such incidents and reaching confi-
dential settlements with athletes who have 

pro bono representation.58  This raises 
serious questions about whether victims of 
athlete assaults are subjected to an uneven 
playing field, whether athletic department 
officials are improperly involved in re-
sponding to allegations of sexual assault by 
athletes, and whether universities are failing 
to respond appropriately to sexual assaults 

by athletes.59   

Female athletes are also particularly vulner-
able to sexual harassment, including by their 
coaches.  The coach-student relationship, 
the physical nature of sports, and the focus 
on the athlete’s body create increased op-

portunity and likelihood of harassment.60  
In Washington State, from 1993 to 2003, 
159 coaches were fired or reprimanded for 
sexual misconduct ranging from rape to 
sexual harassment; these cases primarily 
involved male coaches victimizing girls.61 

Fraternities also play a considerable role in 
campus sexual victimization of women.  In 
the 2007 campus study discussed previous-
ly, over one-quarter of incapacitated sexual 
assault victims reported that the assailant 
was a fraternity member at the time of 

incident.62  News reports of sexual assaults 
at fraternities abound.63  

 

Impact on Women’s Health 

Sexual victimization results in a broad range 
of physical and psychological harms, from 
emotional upset to long-term physical and 
emotional trauma and, in some cases, death.   

Rape is one of the most violating experi-
ences imaginable.  While many cases do not 
present with obvious physical injuries,64 
injuries may include: non-genital injury (25 
to 45 percent of rape victims), genital injury 

(19 percent to 22 percent), and sexually 
transmitted infections (STIs) (almost 40 
percent), as well as bruises, black-eyes, cuts, 
scratches, and swelling.65  Between 1 and 5 
percent of victims become pregnant, result-
ing in an estimated 32,000 rape-related 

pregnancies in the United States annually.66  
Sexual violence victims may be subject to 
chronic reproductive health conditions such 
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as painful, prolonged, and heavy menstrual 

periods, and sexual dysfunction.67  

In the aftermath of a rape, victims experi-
ence a wide range of psychological harm: 
shock, humiliation, anxiety, depression, 
substance abuse, suicidal thoughts, loss of 
self-esteem, social isolation, anger, distrust 
of others, fear of STIs, such as HIV/AIDS, 

and guilt.68  Many subsequently suffer from 
chronic conditions, including long-term 
depression and post-traumatic stress disor-

der (PTSD).69  Sexual violence survivors are 
more likely to engage in behaviors that 
place their health at risk, including unsafe 
sex practices and substance use.70  Rape 
victims are more likely to attempt suicide 
than non-crime victims and victims of other 

crimes.71 

Sexual harassment affects the health of 
young women in similar ways.  In addition 
to negative effects on their education,72 
victims of sexual harassment may experi-
ence depression, anxiety, sleeplessness, 
headaches, weight loss or gain, loss of 
confidence and self esteem, and PTSD.73  

Students who have been sexually harassed 
have reported being very upset after the 
harassment, with girls more likely to report 

a negative impact.74  Students have also 
reported feeling sick to their stomachs, 
having a hard time sleeping, feeling fearful, 
and experiencing thoughts of suicide.75  In 
some cases, sexual harassment results in the 
victim taking her own life.76   

Considering the health consequences of 
sexual victimization, access to health care is 
essential.  Yet, a 2002 study of campus 
response to sexual assault found that only 
58 percent of colleges and universities 
notify victims in their published infor-
mation of the availability of on- and off-
campus counseling, medical treatment, or 

other student services.77  With respect to 
on-campus resources, 70 percent of schools 
provided notice of student counseling 
services, and 48 percent provided notice of 
student health services; with respect to off-
campus services, 26 percent provided 
notice of mental health services, and 56 
percent provided notice of medical ser-

vices.78  

 

Applicable Laws 

Criminal Justice 
Sexual assault is a crime.  Students who are 
sexually victimized may report it to law 
enforcement by contacting the local police 
and/or prosecutor and seek redress through 
the criminal justice system.  Pennsylvania’s 
crime code criminalizes forcible rape, sexual 
assault (sexual intercourse or deviate sexual 
intercourse without consent), involuntary 
deviate sexual intercourse, statutory sexual 
assault, aggravated indecent assault, inde-
cent exposure, and attempts to commit 
such crimes.79  These crimes are punishable 
by incarceration.  

Title IX 
Sexual harassment that deprives or limits 
access to educational opportunities, ser-
vices, or benefits is unlawful sex discrimina-

tion under Title IX,80 a federal law that 
prohibits sex discrimination by federally 
funded educational programs. Title IX 
applies to public and to private schools, 
most of which receive federal funding.  
Guidance from the Office for Civil Rights 
of the Department of Education (OCR) 
makes clear that sexual harassment is a 

broad term that includes sexual assault.81  
Educational programs subject to Title IX 
are obligated to address sexual harassment 
and must take steps to prevent students 
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from being denied access to education as a 
result of a hostile learning environment 
created by sexual harassment.  To do so, 
educational institutions must recognize and 
respond to incidents of sexual harassment 

consistent with Title IX’s requirements.82 

Title IX protects both students and em-
ployees and applies to discrimination by 

both school staff and students.83  Sex 
discrimination includes: 

• sexual harassment: “unwelcome sexual 
advances, requests for sexual favors, 
and other verbal, nonverbal, or physical 

conduct of a sexual nature,”84 and  

• sexual violence: “sexual acts perpetrated 
against a person’s will or where a per-
son is incapable of giving consent due 
to the victim’s use of drugs or alco-
hol”85 or due to disability.  Sexual acts, 
include “rape, sexual assault, sexual bat-
tery, and sexual coercion.”86   

Title IX also applies to gender-based har-

assment based on sex-stereotyping.87 

OCR, which is responsible for enforcing 
Title IX, has issued regulations that impose 
specific obligations on schools and guid-
ance to assist educational institutions in 
eliminating and preventing sexual harass-
ment.88  As OCR clearly reinforced in its 
April 2011 guidance, “If a school knows or 
reasonably should know about student-on-
student harassment that creates a hostile 
environment, Title IX requires the school 
to take immediate action to eliminate the 
harassment, prevent its recurrence, and 
address its effects.”89  Regardless of how it 
learns of possible sexual harassment, once it 
knows of the harassment, the school must 
promptly investigate and address it.   

OCR’s procedural requirements are intend-
ed to both prevent and respond to sexual 
harassment.  Title IX requires a school to: 

• Distribute broadly a notice of nondis-
crimination; 

• Designate an employee to coordinate 
and carry out its responsibilities under 
Title IX, often referred to as a Title IX 
coordinator; and  

• Adopt and publish widely a grievance 
process providing prompt and equitable 
resolution of complaints of sexual har-

assment.90   

Schools also must ensure that employees 
are properly trained in procedures so they 
know to report harassment to appropriate 

school officials and how to respond.91 

When evaluating whether a school’s proce-
dures are compliant, OCR considers: 

whether the procedures provide for: 
notice to students and employees of 
the procedure, including where 
complaints may be filed; application 
of the procedure to complaints al-
leging harassment carried out by 
employees, other students, or third 
parties; adequate, reliable, and im-
partial investigation of complaints, 
including the opportunity to present 
witnesses and other evidence; desig-
nated and prompt timeframes for 
the resolution of the complaint pro-
cess; notice to the parties of the out-
come of the complaint; and an as-
surance that the college will take 
steps to prevent recurrence of any 
harassment and to correct its dis-
criminatory effects on the complain-
ant and others, if appropriate.92

 

In appropriate circumstances, the school 
should promptly take interim measures 
before an investigation is completed to 
eliminate a hostile environment and prevent 
retaliation.  These measures may include: 
changing housing or class schedules, issuing 
no-contact orders, providing escorts, 
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providing counseling, providing medical or 
tutoring services, or contacting law en-
forcement, all undertaken while taking care 
to minimize the burden on the complain-
ant.93  
 
Following criticism that OCR provided 
insufficient guidance to schools, leaving 
victims at the mercy of often unduly com-
plex, interminable, and inequitable proceed-
ings,94 OCR published additional guidance 

on April 4, 2011.95  OCR has now clarified 
that: 

• The standard of proof in school admin-
istrative proceedings is the preponder-
ance of the evidence standard (which 
means “more likely than not”), rather 
than the higher standard of clear and 

convincing evidence.96   

• Although some complaints may be 
resolvable through voluntary informal 
procedures, “it is improper for a stu-
dent who complains of harassment to 
be required to work out the problem di-

rectly with the alleged perpetrator,”97 
and “in the cases involving allegations 
of sexual assault, mediation is not ap-
propriate even on a voluntary basis.”98   

• The fact that a law enforcement investi-
gation may be ongoing does not relieve 
the school of its obligation to investi-
gate the conduct independently and 
promptly, and schools may not delay 
the commencement or conclusion of 
internal hearings because criminal inves-

tigations are ongoing.99 

• Schools must fully inform students of 
the right to file a criminal complaint 
and must not in any way discourage vic-
tims from pursuing criminal reme-
dies.100   

• When a complainant requests an inter-
nal school hearing, the school must 

provide both parties “similar and timely 
access to any information that will be 
used at the hearing,” including oppor-
tunities for pre-hearing meetings and 
presentation of character witnesses, and 
review of complainant and perpetrator 
statements.101  

• Both parties must be notified of the 
outcome of complaints and any appeal; 
the victim must be informed of the 
sanction to be imposed so that she un-
derstands if a hostile environment has 
been eliminated.102 

In a 2010 publication, OCR also clarified 
that schools must consider whether student 
conduct that is labeled bullying is actually 
unlawful sexual harassment under Title IX, 
and schools must meet their obligation to 
respond to it accordingly.103  

Administrative Enforcement:  OCR 
enforces Title IX through policy guidance, 
periodic compliance reviews, and investiga-
tion of individual complaints.  Under the 
current administration, OCR has issued 
policy guidance that significantly clarifies 
the responsibilities of educational programs 
with regard to sexual violence.  While 
improved guidance is promising, improve-
ments in undertaking compliance reviews 
and handling of individual complaints are 
needed.  Enforcement through OCR’s 
administrative procedures is frequently 
challenging and ineffective.  Understaffed 
and underbudgeted,104 with only 600 full-
time staff members working at 13 offices 
nationwide,105  OCR’s ability to fulfill its 
mission through compliance reviews and 
complaint resolution is limited. 

A study by the Center for Public Integrity 
found that OCR rarely performs sexual 
victimization compliance reviews on its 
own initiative.106  Enforcement is thus left 
to responding to individual complaints 
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about individual schools, leaving many 

schools in non-compliance.107 

An individual may file a complaint with 
OCR against a school within 180 calendar 
days of the last act that the complainant 
believes was discriminatory.108  Once OCR 
accepts a complaint as properly before it, it 
investigates the complaint and attempts to 
resolve violations.  The investigation may 
be a comprehensive and detailed examina-
tion of the school’s policies, procedures, 
and response to a particular complainant, 
including interviews of relevant staff and 
parties.  However, the quality of investiga-
tions undertaken by OCR’s multiple en-
forcement offices and resulting outcomes 
are variable.109  Investigations also may drag 
on for years, sometimes well after the 
departure of affected students.110   

Moreover, as the only statutory penalty 
OCR is authorized to use is withdrawal of 
federal funding and OCR has never exer-
cised that authority, resolving complaints 
through voluntary agreements has become 
the norm.111  Even when a violation is 
found, OCR does not impose sanction.112  
In addition, as OCR’s case processing 
system does not involve complainants in 
negotiating the resolution of their com-
plaint, complainants are left with no say as 
to the nature of the corrective action re-

quired of the school.113   

The shortcomings in OCR’s enforcement 
procedures are extremely unfortunate.  As 
set forth below, judicial enforcement is 
governed by stricter standards and OCR’s 
more comprehensive and detailed guidance 
is a more promising avenue for students 
subjected to sexual victimization.114  

Judicial Enforcement:  In addition to or 
instead of filing a complaint with OCR, 
individuals who have suffered discrimina-
tion on the basis of sex by an educational 
institution that receives federal funding may 
file a lawsuit against the school under Title 

IX.  A court may determine a school liable 
for damages under Title IX only if it is 
established that a school employee or 
student sexually harasses a student, an 
official with authority to address the har-
assment has actual knowledge of it, and the 
official is deliberately indifferent in re-

sponding to it.115  This standard is signifi-
cantly narrower than the “knew or should 
have known” standard applied by OCR.  
For a school to have “actual knowledge,” 
an official with authority to take corrective 
action to end the discrimination must know 
of the harasser’s conduct; for this purpose, 
knowledge based on prior complaints by 
other students or prior knowledge about 
the risk a student poses also counts.116 

A school may be liable for not preventing 
or responding to sexual harassment under 
other laws and legal theories.  The U.S. 
Constitution provides a means of holding 
state schools and colleges accountable for 
failing to prevent sexual victimization under 
certain circumstances.  A state violates the 
Due Process clause of the Fourteenth 
Amendment to the U.S. Constitution when 
it affirmatively places a person in a position 
of danger by acting with deliberate indiffer-
ence to a known danger.117  In addition, 
Pennsylvania common law may also afford 
relief when a school or college fails to 
protect a student from harm if the school 
has a “special relationship” with the student 
that imposes a duty to protect the stu-
dent.118  

Disclosure Requirements 
The Jeanne Clery Disclosure of Campus 
Security Policy and Campus Crime Statistics 

Act119 (Clery Act) requires colleges to 
disclose information about campus crime 
and safety policies.  On an annual basis, 
colleges and universities must publish 
campus crime statistics and security poli-
cies, including those for sexual assault, both 
forcible and non-forcible.120  The crime 
statistics must cover the most recent calen-
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dar year and the two preceding years and 
must include crimes on campus, in residen-
tial housing, on public property adjacent to 
campus, and in certain non campus proper-
ties owned or controlled by the college or a 

college-recognized student institution.121  
Colleges must issue timely alerts of ongoing 
threats to students and employees and 
maintain crime logs.122  They must develop 
and publicize policies regarding campus 
sexual assault programs aimed at preventing 
sex offenses and procedures to be followed 
once a sex offense has occurred; this in-
cludes informing students about their 
option to report to police authorities, cam-
pus and community resources, and possible 
academic or housing assistance.123  

Some colleges fail to comply with the Clery 
Act because they do not publish policies or 
have procedures for adjudicating sexual 
offenses.124  Campuses also underreport 

crimes.  A recent investigation by the Cen-
ter for Public Integrity of campus reporting 
under the Clery Act identified a number of 
limitations and loopholes in the Act that 
may contribute to underreporting, including 
exemptions for certain campus personnel, 
and confusion over definitions of sexual 

offenses.125  After surveying crisis-services 
programs and clinics on or near college 
campuses, the Center found that the num-
bers of sexual assaults reported by the 
service programs were much higher than 
the numbers reported under the Clery 

Act.126  This finding is consistent with a 
2002 study that found that only 36.5  per-
cent of surveyed schools reported crime 
statistics in a manner that was fully compli-

ant with the Clery Act.127  Pennsylvania law 
also imposes an affirmative reporting duty 
on colleges and universities to report crime 
statistics, and the state Attorney General is 
charged with enforcing this law.128 

 

Complexities of Addressing Sexual Victimization in Educational 
Programs 

Addressing sexual victimization among 
student populations is complicated.  First, it 
requires a victim to understand that what 
happened was a violation of her rights and 
possibly a crime.  Next, it requires a victim 
to come forward and report the events to 
police and/or school authorities.  This is a 
difficult step for any victim, but particularly 
difficult for young individuals.  Young 
women may not understand that something 
could be done about what happened to 
them or how to report it because many do 
not define what happened to them as rape 
or a crime.129   

Victims may not fully or immediately un-
derstand that they were sexually victimized 
due to the trauma of the event, embarrass-
ment, not understanding legal definitions, 
reluctance to define someone they know as 

a rapist, or fear of being blamed for their 
own victimization.130   

Students may not report their victimization 
due to fear that the perpetrator will retaliate 
against them or that their family and friends 
will react negatively to their allegations and 
the course of action they have chosen, and 
law enforcement will not treat them proper-

ly.131  This is particularly true when there 
are no weapons, alcohol is present, and/or 
there are no serious physical injuries (other 
than the rape itself), characteristics often 

found in acquaintance rape.132  

Fear of retaliation is well-founded.  Some 
men have in fact filed lawsuits against 
individuals who have reported them as 
perpetrators of sexual assault to campus 
authorities, claiming defamation.133  Fear of 
the law enforcement system is also  
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justifiable.  Police frequently treat sexual 
assault victims differently from other vic-
tims; influenced by misconceptions about 
“real rape,” police disbelieve victims, often 
treating them with suspicion, and prosecu-
tors refuse to prosecute the “he said,” “she 
said” rape perpetrated by someone the 

victim knows.134  

Students may not always understand that 
they can seek relief through local law en-
forcement and/or through campus police 
and judicial procedures.  There may be little 
available information about the campus and 
police procedures, how the two systems 
impact each other, and what the potential 
outcomes will be.135 

Students who choose to pursue campus 
remedies, often thinking they will be less 
arduous than the criminal justice system, 
may face unexpected barriers.  Administra-
tors may respond to students with disbelief 
or other inappropriate behavior, and cam-
pus judiciary processes are often difficult to 
navigate.136  Further, if the assault took 
place while the victim was drinking alcohol 
or using drugs, she potentially faces charges 
for violating campus policies on drug and 
alcohol use.137   

While some individuals find the campus 
system adequate, others find it complex and 
unsatisfactory.  Victims may find them-
selves required to comply with court-like 
procedures and subjected to cross examina-

tion by the perpetrator, but not allowed to 
be represented by counsel or accompanied 
by an advocate.138  Some schools inappro-
priately apply a higher burden of proof to 
the proceedings.139  The procedures may 
favor the accused, by, for example, provid-
ing the accused with information submitted 
by the victim, but not providing the victim 
with statements submitted by the ac-

cused.140  Victims who pursue campus 
judicial proceedings often feel silenced and 
revictimized and may ultimately withdraw 
from school or transfer when offenders are 
not held accountable or are treated with 

leniency.141   Sanctions for offenders often 
include reprimands, counseling, suspen-
sions, no-contact orders, and other minor 
sanctions.142    

If the perpetrator remains in the closed 
world of the campus, where students attend 
class together, eat and sleep in close prox-
imity, study in the same libraries, and attend 
the same events, a victim of sexual assault 
may constantly live in fear of running into 
her assailant and his allies. 

As described previously, OCR issued guid-
ance in April 2011 to clarify school respon-
sibilities with regard to many of the difficul-
ties victims face when pursuing campus 
judicial proceedings.  Compliance with 
OCR’s directive will improve campus 
grievance systems but may not eliminate 
their complexity or the trauma experienced 
by victims proceeding through them.
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RECOMMENDATIONS FOR REFORM 

Victims of sexual harassment and victimization in school deserve to be provided with avenues 
for recourse that they can comfortably use, without fear of being disbelieved or further trauma-
tized, and which will truly provide a prompt, fair, and appropriate process and outcome that will 
allow them to complete their education and recover their health.  To accomplish this goal, we 
recommend the following actions: 

K-12 Schools 

• Consistent with Title IX requirements, adopt and widely disseminate a non-
discrimination policy that outlines the school’s responsibilities with respect to respond-
ing to sexual violence and identifies procedures to be followed and the identity of staff 
to contact if sexual victimization is experienced or observed.   

• Provide early education on sexual harassment and sexual victimization by integrating 
gender violence into the curriculum so that students understand what it is, that it is not 

acceptable or normative behavior, and how to report it.143  

• Implement a bystander education program with students.  Bystander programs, which 
are grounded in social psychology research, focus on changing community norms and 
engaging students by imagining every person as a potential witness (rather than victim 

or perpetrator) of sexual violence.144 

• Provide mandatory education, by recognized experts in the area of sexual violence, to 
the entire school staff, including bus drivers, lunchroom and playground supervisors, 
custodians and all teaching and athletic personnel on how to identify sexual harassment 
and how to respond to it.   

• Comply with all OCR Title IX guidances on responding to sexual harassment. 

Colleges and Universities 

• Create community-based models in which all members of the campus community are 
informed that campus rapists are frequently repeat offenders and are trained to identify 
and intervene to prevent rape. 

• Adopt a sexual harassment policy that is readily available and clearly describes all forms 
of sexual misconduct, including what is and is not consent, prevalence of non-stranger 
sexual assault (acquaintance rape), drug facilitated sexual assault, the effects of sexual as-
sault, how to report an assault, and available resources on campus and in the communi-
ty. 

• Adopt a policy that defines responsibilities of responders and identifies a single coordi-
nating office on call 24/7 to which all reports are immediately sent to ensure that each 
arm of the university’s response team acts promptly and appropriately.  The coordinat-
ing office should also serve as a liaison with the outside criminal justice system, as ap-
propriate.     



Chapter 3:  School B.  Sexual Victimization 

 Women’s Law Project   2012       163 

• Adopt a written grievance procedure in easily understood language and widely dissemi-
nate it so that students know it exists, how it works, and how to file a complaint.   

• Train campus police, security personnel, and other individuals charged with responding 
to sexual victimization to effectively respond to sexual assault complaints.  Responders 
should be trained to listen, take students seriously, and respond swiftly and fairly. 

• Make crisis intervention services available to students twenty-four hours a day, every 
day of the school year, and make free emergency contraception, antibiotics and post-

exposure HIV prophylaxis available in school health centers.145 

• Make long-term counseling services available for students, including access to unlimited 

free counseling for survivors.146 

• Provide annual educational programs regarding sexual assault.147  These programs 
should focus on relevant legal definitions, different types of sexual assault, the fact that 
an intoxicated person cannot consent, risk factors, the relationship between sexual as-
sault and drugs and alcohol, and available help and resources.  These programs should 
emphasize that victims are not to blame.  It is also important to educate both men and 
women about recent research showing that most rapists are repeat offenders, thereby 
encouraging reporting by victims and male participation in prevention.  

• Promote reporting of sexual assaults by better handling of reports, having peer educa-
tors and advocates, and assuring that victims will not be punished if they report an as-
sault that occurred while they were drinking or using drugs. 

• Improve judicial proceedings consistent with the 2011 OCR Dear Colleague guidance 
to:  

- Promptly and effectively respond to sexual victimization. 

- Offer the victim information about the full range of options, including proceeding 
through the local law enforcement system. 

- Provide the victim with the same level of information and assistance provided to the 
perpetrator. 

- Provide interim relief to protect the victim before and during the proceedings. 

• Train campus judicial investigators and board members about the complexities of sexual 
assault so that they can properly investigate and adjudicate these difficult cases. 

• Mete out appropriate discipline, including suspension and expulsion, in order to elimi-
nate the hostile environment, enable the victim to recapture her life, and prevent repeat 
offenders from terrorizing their campuses. 

• Develop targeted responses to address the higher risks of sexual assault perpetrated by 
athletes, athletic personnel, and fraternities, including by: 

− Adopting disciplinary policies that immediately suspend from the athletic team any 
athlete accused of or charged with a sexual assault.  
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− Removing the coach, who may have a conflict of interest, from the disciplinary de-

cisions involving his or her athlete;148   

− Disciplining athletes the same way and to the same extent it addresses sexual victim-
ization by non-athletes.149 

NCAA 

• Adopt a gender-violence policy that sets forth guidelines, corrective actions, and sanc-

tions for individuals and schools that violate the guidelines.150 

Pennsylvania 

• Adopt legislation that protects individuals who testify in school internal judicial pro-
ceedings from being sued by persons against whom the judicial proceedings were 
brought.  Current Pennsylvania law fails to provide this protection, thus deterring vic-
tims from, or punishing victims for, testifying in school grievance proceedings.  Victims 

have been sued for bringing charges against and testifying against perpetrators.151  
Pennsylvania should adopt legislation protecting victims who testify in school proceed-
ings with an absolute privilege. 

U.S. Department of Education 

• Vigorously enforce Title IX’s protection for sexual assault victims: 

− Address complaints promptly and fairly; 

− Undertake proactive compliance reviews to identify areas of non-compliance and 
improvement; 

− Require full compliance with Title IX regulations, including the appointment of  
Title IX coordinators, policies, and grievance procedures; 

− Revise complaint procedures to give the complaining party a greater role in the ad-
ministrative process and complaint resolution; 

− Increase staffing and resources to the Office of Civil Rights to expand its capacity to 
address complaints more effectually and promptly. 

Congress 

• Adopt the Campus Sexual Violence Elimination (SaVE) Act, which strengthens the re-
sponse of colleges and universities to sexual violence and increases student safety by ex-
panding college and university obligations under the Clery Act with respect to content 
of policies and procedures, notification of rights, statistical reporting, victim confidenti-
ality and educational programming and by reinforcing many aspects of the 2011 OCR 

Dear Colleague Letter with respect to disciplinary proceedings.152   
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INTRODUCTION 

Reproductive health care provides enormous benefits 

for women’s health.
1 

 Contraception enables childbear-

ing to be limited and timed, averting unwanted preg-

nancies and improving the health of women and ba-

bies.  Some contraceptive methods also prevent trans-

mission of HIV and sexually transmitted infections 

(STIs).  Abortion, which is safe, legal, and one of the 

most common surgical procedures in the United States, 

saves lives and is an essential component of women’s 

health care.  Maternity care, including prenatal, deliv-

ery, and postpartum care, prevents loss of maternal 

and child life and markedly improves health outcomes 

for both women and children. 

Reproductive health care has been under attack for 

decades, despite the clear health benefits it confers 

upon women, and despite the constitutional protection 

that women seeking reproductive health services enjoy.
2
  Politically motivated re-

strictions, cutbacks or outright bans in governmental subsidies, and concerted cam-

paigns of harassment and violence against health care providers have chipped away at 

reproductive health services and rights.  Over the years, these tactics have limited access 

to abortion for the poor
3
 and the young,

4
 as courts have weakened the applicable consti-

tutional standards.
5
  While the core right remains intact, the legal, political, and econom-

ic barriers impeding access to reproductive health care place women’s health at risk.   
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Contraception 
Contraceptive use in the United States is 
high: 99 percent of women ages 15-44 who 
have ever had intercourse have used at least 
one contraceptive method in their lifetime.6  
According to a survey by the Centers for 
Disease Control and Prevention (CDC) in 
2006–08, of the 62 million women ages 15 
to 44 in the United States, about 62 percent 
were currently using a method of contra-
ception at the time of the interview, includ-
ing male methods such as vasectomy, 

condom, and withdrawal.7  

In 2008 in Pennsylvania, 1,471,900 women 
of reproductive age were in need of contra-
ceptive services and supplies.8  These wom-
en were sexually active and able to become 
pregnant, but were not pregnant and did 

not wish to become pregnant.9  Of these, 
684,770 women were deemed to need 
publicly supported contraceptive services 
and supplies, in that they either had an 
income below 250 percent of the federal 
poverty level or were younger than 20.10  

Publicly funded contraceptive services were 
provided to 325,800 Pennsylvania women 
in 2008, satisfying 47.6 percent of the need 
for subsidized care.  Almost 42 percent of 
the need was filled by clinics funded 
through Title X of the Public Health Ser-

vice Act,11 a federal funding program sup-
porting family planning services.12  These 
services averted unintended pregnancies 
and abortions. 

Despite high contraceptive use, barriers to 
contraceptive care persist, increasing the 
likelihood of unintended pregnancies.  
Nearly half (49 percent) of all pregnancies 

in the U.S. are unintended.13  In 2006, 
121,000 Pennsylvania residents had unin-
tended pregnancies — pregnancies that 
were mistimed or unwanted — at the rate 

of 49 per 1,000 women aged 15–44.14  Of 
these, 70 percent were mistimed and 30 
percent unwanted.15  Rates of unintended 

pregnancy are much higher among women 
living in poverty and low-income women 
than among higher income women.  In 
2001, the unintended pregnancy rate was 29 
per 1,000 among women whose income 
was at least twice the poverty level, but it 
was nearly four times as high, 112 per 
1,000, among women whose income was 
below the poverty line.16 

Abortion Care 
Abortion is a very common medical proce-
dure.  At current rates, one in three women 
will have had an abortion by the time she is 
45 years old.17  Of the 1.21 million women 
who had abortions in 2008, 61 percent were 
already mothers, and most were at least 20 

years old.18  Three-quarters of women who 
have abortions cite concern for or respon-
sibility to other individuals — including 
their other children — as a factor in their 
decision.19  In 2008, 41,000 women ob-
tained abortions in Pennsylvania, some of 
whom were from other states, a rate of 17 
per 1,000 women aged 15–44, compared 
with 19.4 per 1,000 nationally.20  The vast 
majority of abortions (88 percent) are 
performed during the first 12 weeks of 
pregnancy, and 98.5 percent occur during 
the first 20 weeks.21   

In 2008, 1,793 facilities provided abortions 
in the United States.22

  The majority of  
these facilities are concentrated in metro-
politan areas.  Thus, 87 percent of counties 
in the United States, where 35 percent of 
women live, have no abortion provider.23

  

In 2005, in the northeastern United States, 
11 percent of women seeking an abortion 
had to travel more than 50 miles, and three 

percent had to travel more than 100 miles.24  
In 2008, Pennsylvania had 50 abortion 
providers, an 11 percent decline from 2005 
and a 23 percent decrease from 2000.25

  

Over four-fifths of Pennsylvania counties 
have no abortion provider, and these coun-
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ties house 46 percent of the Common-

wealth’s women.26   

The overwhelming majority of abortion 
care is provided in a clinic setting, as op-

posed to in a hospital or doctor’s office.27  
The unavailability of Medicaid and private 
insurance coverage for abortion care ren-
ders hospital-based abortion services too 
costly for many women in comparison to 

clinic-based care.28  Furthermore, the com-
bined impact of burdensome licensing, 
inspection, and reporting statutes, criminal 
penalties targeting abortion providers, 
Catholic hospital mergers, and concerted 
harassment of providers has all but elimi-
nated abortion care in hospitals (which 
provide only four percent of all procedures) 
and physicians’ offices (which provide only 
one percent of all procedures).29

  

Maternity Care 

In 2008 in Pennsylvania, 224,200 women 
became pregnant; 67 percent of these 

pregnancies resulted in live births.30  Based 

on data from 2007 to 2009, only 70.6 per-
cent of women in Pennsylvania who gave 
birth received prenatal care in the first 
trimester, below the U.S. Healthy People 
2020 target of 77.9 percent, which is sub-
stantially lower than the U.S. Healthy Peo-
ple 2010 target of 90 percent.31  Allegheny 
County achieved the highest rate in the 
Commonwealth of early initiation of prena-
tal care, at 85.6 percent, while Philadelphia 
had the lowest percentage, only 53.5 per-

cent.32  Between 2007 and 2009, only 66.4 
percent of women in Pennsylvania who had 

live births had early and adequate33
 prenatal 

care.34  

The number of women who receive post-
partum care, while high among U.S. women 
who deliver (89 percent), is significantly 
lower in certain U.S. population subgroups: 
those who do not receive prenatal care (66 
percent) and those with less education (71 
percent among women with eight years of 
education or less).35 

 

Impact on Women’s Health 

Access to reproductive health care im-
proves women’s health in many ways.  
Contraception prevents unintended preg-
nancies, allows women with pre-existing 
conditions to better maintain their health, 
and reduces the risk of STIs.  Abortion 
services protect the health of women with 
certain pre-existing health conditions and 
pregnancy complications, and accessibility 
to safe and legal abortion services is essen-
tial to preventing dangerous illegal abor-
tions.  Maternity care protects the health of 
women during pregnancy and results in 
healthier babies. 

Contraception 
Women have the potential to become 
pregnant for over thirty years of their lives, 

and most spend a significant amount of that 
time trying to avoid pregnancy.  Contracep-
tion is highly effective at preventing unin-
tended and unwanted pregnancies.36   

For some women, avoiding pregnancy is 
part of staying healthy,37 as pregnancy may 
worsen pre-existing health conditions such 
as diabetes, hypertension, reflux esopha-
gitis, lower extremity or lumbar arthritis, 
and coronary artery disease.38  Contracep-
tion is essential to family planning, which 
has significant benefits for the health of 
women and their children.  Women who 
plan their pregnancies are able to make 
behavioral changes that lead to better birth 
outcomes, including seeking prenatal care 
during their first trimester and maintaining 
care throughout their pregnancies.  A wom-
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an whose pregnancy is unplanned is less 

likely to breastfeed39 and is less likely to 
seek prenatal care in the first trimester or at 

all.40  She is also more likely to expose the 
fetus to harmful substances, such as tobac-

co or alcohol.41  Mothers who are able to 
delay the conception of their next child for 
some time after giving birth lower their risk 
of adverse perinatal outcomes, including 
low-birth weight and preterm birth.42 

Contraceptives have significant additional 
health benefits beyond the timing and 
prevention of pregnancy.43  For example, 
hormonal contraceptives are helpful in 
addressing certain menstrual disorders.  
They can also prevent menstrual migraine 
headaches, treat pelvic pain and bleeding 
due to uterine fibroids, lower rates of pelvic 
inflammatory disease, and reduce the de-
velopment of certain cancers, ovarian cysts, 

benign breast cysts, and fibroadenomas.44  
In addition, the use of male or female 

condoms reduces the risk of STIs.45   

Although contraception is highly effective 
at preventing pregnancy, no contraceptive 
method is perfect.  More than half of wom-
en who have had an abortion used a con-
traceptive method during the month they 

became pregnant.46 

Abortion Care 
Abortion is an essential component of 
women’s health care.  It is a safe procedure 
— safer, in fact, than childbirth: the risk of 
death associated with abortion is about one-
tenth of the risk associated with child-

birth.47  There are two forms of abortion: 
surgical and medical.  The risk of complica-
tions from a surgical abortion is minimal.  
Less than 0.5 percent of women obtaining 
surgical abortions experience a complica-
tion.48  Medical abortions, accomplished by 
taking Mifepristone, approved by the U.S. 
Food and Drug Administration in 2000, has 
been well-established in medical literature 

as a safe alternative to surgical abortion.49  

Mifepristone is safer than acetaminophen 

(Tylenol), aspirin, and Viagra.50 

Continuing a pregnancy endangers some 
women’s health or even their lives.  A 
variety of medical conditions can worsen 
with pregnancy, including high blood pres-
sure, diabetes and diseases of the heart, 
kidneys, and blood vessels.51  In addition, 
treatment of some medical conditions such 

as severe depression52 or cancer53 can be 
more difficult or pose greater risks when 
the patient is pregnant.  For these women, 
abortion is a life-saving medical procedure. 

Abortion may also be necessary when 
pregnancy results from failed contracep-
tion.54  In addition, rape survivors who 
become pregnant from rape may need 

abortion care.55  It is a human rights viola-
tion to force a rape victim to carry a preg-

nancy caused by rape.56 

Abortion is a medically necessary procedure 
for women who need to terminate an 
unwanted pregnancy.  Abortion care per-
mits women to direct their own lives, de-
termine their reproductive futures, and 
participate equally in the economic and 
social life of the nation.57 Making abortion 
care inaccessible directly interferes with a 
woman’s autonomy to determine her life’s 
course, and thus to enjoy equal status as a 
citizen.58  

When legal abortion is unavailable, some 
women turn to illegal procedures, which 
can be lethal.  In the United States, prior to 
Roe v. Wade, illegal abortions were common, 
with estimates as high as 1.2 million per 
year in the 1950s and 1960s.59  In 1965, 
illegal abortions accounted for 17 percent 
of all deaths attributed to pregnancy and 

childbirth.60  Barriers to safe abortion care 
appear to have been responsible for recent 
deaths and injuries.  In January 2011, West 
Philadelphia physician Kermit Gosnell and 
his staff were charged with crimes including 
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murder and infanticide related to his illegal 
abortion practice which targeted low-
income and immigrant women.61  Grand 
jury and state Senate testimony indicated 
that women sought care from Gosnell 
because they could not afford to go to safe, 
reputable doctors.62   

Maternity Care 
Comprehensive maternity care is important 
for effectively protecting the health of the 
pregnant woman and her newborn.  Early 
initiation of prenatal care allows the medical 
provider to diagnose any problems with the 
pregnancy as soon as possible.63  Further-
more, prenatal care can monitor and treat 
harmful pregnancy-related conditions, such 
as gestational diabetes, high blood pressure 

and placental problems,64 and connect 
women with high-risk pregnancies to life-

saving obstetrical and neonatal care.65   

Adequate prenatal care is also critically 
important for reducing the maternal death 
rate.66  In Pennsylvania, there were 92 
maternal deaths between 2005 and 2009, 
constituting 12.7 deaths per 100,000 live 

births.67  This is a significant jump from the 
years 2001-2005, when the maternal mortal-
ity rate was 10 per 100,000 live births; 
African-American women die as a result of 
pregnancy and childbirth at a much higher 
rate than white women.68   

Early initiation of prenatal care also reduces 
the risk of fetal abnormalities and infec-
tions.  For example, it gives the medical  
provider an opportunity to educate women 
about behavioral risks, such as smoking and 
poor nutrition.  As a result, prenatal care 
may prevent spina bifida and passage of 
HIV and other infections to the child.  
Some studies have shown that access to 
prenatal care reduces the likelihood of 

having a baby with low birth weight69 and 
reduces the likelihood of delivering pre-

term.70  Prematurity, defined as birth before 
37 weeks gestation, accounts for one-third 

of all infant deaths within the first year of 
life.71  In 2009, 10.1 percent of live births in 

Pennsylvania were preterm.72   

Postpartum care is recommended by the 
American Academy of Pediatrics (AAP) 
and the American College of Obstetricians 
and Gynecologists (ACOG) because it 
provides an opportunity for the medical 
provider to evaluate the mother’s well-
being, provide any necessary referrals or 
treatment for underlying medical condi-
tions, and provide information on family 

planning and infant care.73  Although 
“postpartum” is traditionally defined as the 
first six weeks after delivery, many of the 
health concerns addressed following deliv-
ery may last for a year or longer.  These 
issues include postpartum depression, 
breastfeeding, bladder/bowel dysfunction, 
and concerns about sexuality and contra-
ception.74  As short intervals between 
pregnancies may lead to low birth weight 
and preterm birth, contraceptive counseling 
is particularly important in this post-birth 
period when pregnancy may occur.75  
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Barriers to Reproductive Health Care 

Women face many barriers that prevent 
them from obtaining reproductive health 
care.  Some of these barriers are the intend-
ed result of governmental policy, which 
could be remedied with appropriate gov-
ernment support and intervention. 

Barriers to Contraceptive Care:  
Cost 
For women seeking to avoid pregnancy, 
contraceptives are a recurring expense.  
With the exception of condoms and emer-
gency contraception (EC), most of the 
widely used methods require an exam and 

prescription from a health care provider.76  
Birth control pills cost between $15-$50 
plus exam costs; Ortho Evra (the patch) 
and NuvaRing (the vaginal ring) each cost 

about $15-$80 a month plus exam costs.77  
Long-acting methods can cost hundreds of 

dollars in up-front costs:78  Depo-Provera, 
a shot, costs $50-$75 per injection, plus any 
exam costs, and lasts three months; the 
diaphragm costs $15-$75, plus exam costs 
of $50-$200, requires spermicide, and lasts 
up to two years; Implanon, an implant, 
costs $400-$800 up front for implant, exam, 
and insertion, and lasts up to three years; an 
intrauterine device (IUD) costs $500-$1,000 
up front for IUD, exam, insertion, and 
follow up visits,and lasts five to twelve 

years.79 

While the majority of private health insur-
ance policies cover contraception, some do 
not, or cover only selected methods or 
methods prescribed for a non-contraceptive 
purpose (e.g., birth control pills for period 
regulation).  High co-payments and deduct-
ibles can make even covered contraception 

prohibitively expensive.80  Women without 

adequate contraceptive coverage end up 
either paying high out-of-pocket costs for 
preventive care or going without contracep-
tion.  Surveys have found that women 
would use different, often more effective, 
or longer-lasting methods if they did not 
have to worry about cost.81   

Fortunately, the contraceptive cost barrier 
will be substantially ameliorated beginning 
in 2012, thanks to the Patient Protection 
and Affordable Care Act of 2010 (ACA) 
and guidelines from the Obama Admin-
istration’s Department of Health and Hu-
man Services (HHS).  On August 1, 2011, 
Secretary Kathleen Sebelius announced that 
HHS had accepted the recommendations of 
the Institute of Medicine (IOM) that key 
preventive health services for women, 
including contraception, should be covered 
by insurance without co-pays or deducti-
bles.  The HHS guidelines also adopted the 
IOM’s recommendations for full coverage 
of other essential reproductive health ser-
vices such as breastfeeding support; screen-
ing and counseling for HIV, domestic 
violence and gestational diabetes; and 

strengthened cervical cancer detection.82 

Barriers to Contraceptive Care: 
Threats to Public Funding 
Public funding is a major source of support 
for family planning services for low income 

women.83  Federal funding is provided by 
Title X of the Public Health Service Act, 
Title V (Maternal and Child Health block 
grant), Title XIX (Medicaid), and Title XX 
(Social Services Block Grant); and state-
funded programs support women’s medical 
services, excluding abortion, provided by  
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How Much Does Contraception Cost?i 

DEVICE OR PRESCRIPTION ASSOCIATED PHYSICIAN TREATMENT 

Birth Control Pills 
$15 - $50 

a month 

Doctor’s visit for 

exam and history 

in order to obtain 

prescription 

$35 - $250 

The Patch (Ortho-

Evra) 

$15 - $80  

a month 
Medical exam $35 - $250 

Vaginal Ring 

(NuvaRing) 

$15 - $80  

a month 
Medical exam $35 - $250 

Contraceptive 

Injection (Depo-

Provera) 

$35 - $75  

per injection, 

given every  

3 months 

Medical exam 

$35 - $250 for  

1st visit; 

$20 - $40 for each 

subsequent visit 

Diaphragm 

Diaphragm costs 

$15 - $75 and 

lasts 2 years; 

Spermacide gel, 

jelly, or cream 

costs $8 - $17  

a kit 

Medical exam $50 - $200 

Implant (Implanon)  

Medical exam, 

implant, and in-

sertion 

$400 - $800  

every 3 years 

Removal $100 - $300 

Intrauterine De-

vice (IUD) 
 

Medical exam, 

IUD,  insertion, 

and follow-up 

visits 

$500 - $1,000 eve-

ry 5 – 12 years, 

depending on de-

vice used 

 

i Planned Parenthood, Birth Control, http://www.plannedparenthood.org/health-topics/birth-control-4211.htm (last visited 
Mar. 22, 2012) 
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family planning clinics.  Medicaid covers all 
contraceptive methods approved by the 
Food and Drug Administration (FDA).  It 
accounts for the largest federal expenditure 
for contraceptive services.  Many states, 
Pennsylvania included, expanded their 
family planning funding through a waiver 
program which allowed them to elevate the 
income eligibility guideline to cover more 

individuals.84  Proposals to restrict eligibil-
ity, curtail services, require copays and 
deductibles, and cap funding threaten this 
critical funding stream.  

For the one-quarter of all poor women who 
obtain contraceptive services at a health 
center funded by Title X of the Public 
Health Service Act, their access not only to 
contraceptive services but also to primary 

health care is under attack.85  Title X is the 
only federal program devoted entirely to 
family planning, and Title X–supported 
family planning centers play an especially 
important role in serving the uninsured, 
who often cannot afford to pay out-of-
pocket for care provided by private practi-
tioners.  In 2006, 234 family planning 
centers in Pennsylvania received support 

from Title X.86  In 2008, Title X–supported 
centers: 

• provided contraceptive care to 287,200 

women in Pennsylvania,87 and  

• served 42 percent of women in need of 
publicly supported contraceptive ser-
vices and supplies, compared with 27 
percent served by such centers nation-

ally.88  

Nationally, women receive Title X-
supported services at state health depart-
ments, Planned Parenthood affiliates, 
community health centers, hospitals, and 
other health centers.89  In addition to con-
traceptives, Title X-supported centers 
provide STI counseling, testing and treat-
ment, and critical preventive health care 

services, including Pap tests and breast 

exams.90  
 
Efforts in Congress and in several state 
legislatures to bar Planned Parenthood 
from receiving public funding and to de-
fund Title X entirely threaten women’s 
access to contraception.  While Title X has 
survived so far, its funding was reduced 

from $317 to $300 million in 2011.91  At the 
state level, the small family planning appro-
priation in the Department of Public Wel-
fare budget is under continual attack during 
the annual legislative budget debates.  

Barriers to Contraceptive Care:  
Educational Failure  
A majority of teens will have sex at or 

before age 19.92  Teens rely heavily on 
school as a source of information about 
contraception and other sexual health 

issues.93  It is therefore of great concern 
that federal funding continues to support 
abstinence-only programs, which signifi-
cantly expanded after 1996.94  In 2009, the 
Pennsylvania Department of Health and 
community-based organizations received 
$4,613,771 in federal funds for abstinence-
only programs.95  Abstinence-only educa-
tion programs — fueled by religious doc-
trine and moral objections to sexual activity 
— teach that abstaining from extramarital 
sexual activity is the only way to avoid STIs 
or unintended pregnancies.  They provide 
no information about contraception, abor-
tion, or the transmission of infectious 

diseases.96  Numerous studies have pro-
duced no evidence to show that abstinence-
only programs stop or materially delay teen 
sex or reduce the number of sex partners.97  
Nevertheless, although President Obama 
cut abstinence-only funding in his 2010 
budget, the ACA reinstated funding for 
abstinence-only programs in addition to 
providing increased funding for compre-
hensive sexuality education.98  
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While many states require sexual education 
classes to provide information on contra-
ception, Pennsylvania does not.99  Howev-
er, schools in Pennsylvania must teach 
about STIs, specifically HIV.100  The 
Commonwealth has published the Academic 
Standards for Health, Safety, and Physical Educa-
tion, which includes education on abstinence 
and STI prevention, but schools are not 

required to follow a specific curriculum.101  
Many Pennsylvania schools stress absti-
nence, sometimes to the exclusion of in-
formation about contraception and abor-
tion.102 

Barriers to Contraceptive Care: 
Provider Refusal  
Some medical and pharmaceutical provid-
ers’ moral and religious objections to con-
traception hamper women’s access to 
contraceptives, particularly EC, which must 
be taken shortly after intercourse to prevent 
pregnancy.  EC prevents the ovary from 
releasing an egg and does not disturb a 
fertilized egg implanted in the uterus.103  
Because it does not end a pregnancy but 
only prevents one, EC is not a form of 
abortion.  Rather, EC prevents abortions 
because it prevents unwanted pregnancies.  
Nonetheless, access to EC in pharmacies 
and hospitals nationally and in Pennsylvania 
remains uneven.  

Some progress has been made in expanding 
pharmacy access to EC without a prescrip-
tion.  In 2006, Plan B, one form of EC that 
prevents pregnancy when taken within 72 
hours of sexual intercourse, was approved 
by the FDA as an over-the-counter drug for 
women aged 18 and older.104  Three years 
later, in July 2009, the FDA approved Plan 
B for use without a prescription for females 
age 17 and older and as a prescription-only 
option for females younger than age 17.  
After reviewing relevant scientific data, on 
November 30, 2011, FDA commissioner 
Margaret Hamburg concluded that Plan B 
“is safe and effective and should be ap-

proved for nonprescription use for all 

females of child-bearing potential.”105  In 
an unprecedented and unilateral move, 
however, HHS Secretary Sebelius overruled 
the FDA’s recommendation on December 

7, 2011,106 leaving Plan B prescription-only 
for women under age 17.107 

Pennsylvania has also taken steps to pro-
mote access to EC through pharmacies. A 
2006 study of 186 pharmacies in the north-
east region of Pennsylvania found EC 
largely inaccessible, with only 32 percent of 
the surveyed pharmacies stocking it.108  As 
awareness of EC grew, so did the drug’s 

Anspach v. City of 

Philadelphia 

WLP represented amici curiae in support 

of a health center operated by the City of 

Philadelphia that was sued by the par-

ents of a teenage girl who consented to 

EC without their knowledge.  The district 

court granted the city’s motion to dismiss 

the parents’ familial privacy, parental 

liberty, and religious freedom claims.  

The ruling was subsequently affirmed on 

appeal by the U.S. Court of Appeals for 

the Third Circuit, which concluded that 

the requirement that the state contact 

parents of a minor or encourage minors 

to contact their parents would “under-

mine the minor’s right to privacy and 

exceed the scope of the familial liberty 

interest protected under the Constitu-

tion.”i  This case illustrates that govern-

ment health care providers do not run 

afoul of parents’ constitutional rights 

when they provide consenting minors 

with confidential contraceptive care, 

including EC. 

 

i Anspach v. City of Philadelphia, 503 F.3d 256, 262 
(3d Cir. 2007). 
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availability.  In 2007, the Pennsylvania 
Board of Pharmacy issued an administrative 
guidance letter stating that pharmacists have 
a “professional obligation to dispense 
EC.”109  A pharmacist is permitted to 
decline to fill or refill a prescription for EC 
for religious, moral, or ethical reasons only 
if he or she takes steps to avoid the possi-
bility of abandoning or neglecting a pa-

tient.”110  The guidance requires pharmacies 
to “devise reasonable accommodations that 
will respect the pharmacist’s choice while 
assuring delivery of services to patients in 

need.”111  Following publication of this 
guidance letter, in 2009, the Women’s Law 
Project (WLP) surveyed 400 pharmacies in 
eight western Pennsylvania counties and 
found that while the majority stocked EC, 
27 percent did not have EC immediately 
available.  Even more troubling, of the 
pharmacies that did not have EC in stock, 
43 percent refused to order or carry it even 

when directly requested to do so.112  

In addition, in response to a public outcry 
following a Catholic hospital’s refusal to 
provide a rape survivor with EC to help her 
avoid getting pregnant by her assailant, the 
Pennsylvania Department of Health (DOH) 
promulgated an administrative guidance in 
2008 requiring hospitals with emergency 
services to offer EC to sexual assault survi-

vors.113  Any hospital that refuses must 
notify the DOH that it does not dispense 
the medication, and those hospitals must 
provide patients with information about EC 
and immediately transfer rape survivors to 
the closest facility that provides EC.  Pursu-
ant to the same policy, the DOH publishes 
an annual list of hospitals that refuse to 
provide EC to rape survivors. 

Barriers to Abortion Care 
Legal restrictions, provider shortages, and 
organized campaigns of violence and har-
assment have marginalized abortion and 
have rendered it inaccessible in most parts 
of Pennsylvania.  When women do not 

have ready access to abortion services, they 
delay their procedures to later stages of 
pregnancy; sometimes, they turn to danger-
ous self-administered methods or illegal 
practitioners.  Tens of thousands of wom-
en’s lives were lost at the hands of unsafe, 
illegal providers prior to abortion’s legaliza-

tion in 1973.114  It is essential for women’s 
safety that government nurture and support 
good providers of abortion care.   

Barriers to Abortion Care:  
Direct Legal Restrictions 
Restrictive federal and state legislation and 
the erosion of federal constitutional protec-
tions for the abortion right have limited 
access to abortion care.  Congress has 
enacted several measures directly limiting 
access to abortion.  The most notable is the 
Hyde Amendment,115 an annual appropria-
tions rider prohibiting federal Medicaid 
funding for abortions except in cases of 
danger to the woman’s life or when the 
pregnancy resulted from rape or incest.  In 
2003, Congress enacted the Federal Partial-
Birth Abortion Ban Act, criminalizing 

certain safe abortion procedures.116 

Since 1973, some states have passed laws 

protecting women’s access to abortion,117 
but Pennsylvania has gone in the opposite 
direction by repeatedly enacting restrictive 
legislation that impedes safe abortion ac-
cess.  Much of this legislation has provoked 
constitutional challenges over the course of 
nearly forty years.   

Abortion is the only medical procedure 
regulated through its own chapter of the 
Pennsylvania Crimes Code. Among the 
restrictions imposed by the Pennsylvania 
Abortion Control Act are the following: 

• State Medicaid funding does not cover 
abortion care except in narrowly de-
fined circumstances, e.g., to avert the 
pregnant woman’s death, or where the 
pregnancy resulted from rape or in-
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cest.118  In order for Medicaid to cover 
the procedure, when possible the victim 
must personally report the sexual as-
sault, together with the name of the of-
fender, if known, to the appropriate law 
enforcement or child protective services 
authorities.119  Medicaid does not cover 
abortions that are required because the 
fetus is fatally impaired or because the 
pregnant woman is grievously ill and 
needs the procedure to protect her 
health when her life is not in danger. 

• Abortions (with exceptions for proce-
dures required to save the woman’s life 
or in cases of pregnancies caused by 
rape or incest) may not be provided in 
public hospitals.120 

• Except in medical emergencies, a wom-
an must delay her procedure for at least 
24 hours after a provider has given her 
an informed consent lecture designed to 
discourage abortion.  The lecture in-
cludes risks and alternatives to abortion, 
the fact that Medicaid pays for child-
birth expenses, and that the “father of 
the unborn child” may be liable for 
child support if the patient continues 
the pregnancy to term.121 

• At least 24 hours prior to the proce-
dure, women must be offered printed 
material published by the Common-
wealth describing fetal development.122 

• Young women under age 18 who are 
not legally emancipated must get one 
parent to consent to their abortion after 
the parent receives the informed con-

sent lecture from a doctor.123  If she 
cannot get her parent’s consent or fears 
asking for it, she may obtain a court or-
der called a judicial bypass, which per-
mits her to dispense with parental con-

sent.124 

 

 

WLP’s Legal  

Challenges to  

Pennsylvania  

Abortion Barriers 

WLP represented the plaintiffs in the 

following cases: 

Elizabeth Blackwell Health Center v. 

Knoll (1995), a successful challenge to 

Pennsylvania’s rape and incest reporting 

requirements, and second-physician 

certification requirements, for low-

income women seeking Medicaid abor-

tions.i 

Planned Parenthood v. Casey (1992), 

the landmark U.S. Supreme Court case 

reaffirming abortion rights and striking 

down Pennsylvania’s husband notifica-

tion statute.ii 

Roe v. Operation Rescue (1989), a civil 

action winning injunctive relief against 

anti-abortion blockades of reproductive 

health clinics.iii 

ACOG v. Thornburgh (1986), a chal-

lenge to Pennsylvania’s Abortion Control 

Act of 1982, in which the U.S. Supreme 

Court reaffirmed the constitutional prin-

ciples of Roe v. Wade.iv 

i Elizabeth Blackwell Health Ctr. for Women, 61 F.3d 
170 (3d Cir. 1995). 

ii Casey, 505 U.S. 833 at 877. 

iii Roe v. Operation Rescue, 730 F. Supp. 656, 1989 
U.S. Dist. LEXIS 15608 (E.D. Pa. 1989). 

iv Thornburgh v. American College of Obstetricians 
and Gynecologists, 476 U.S. 747 (1986). 
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WLP Filed Amicus Curiae (Friend of the Court) 

Briefs in Opposition to State and Federal  

Abortion Restrictions 

Gonzales v. Carhart (2007), a nationwide amicus campaign in which the WLP mobilized 

diverse organizations in support of women’s right to choose the safest and most medically 

appropriate abortion procedure.  The WLP brief was in opposition to a federal ban on intact 

dilation and extraction procedures.  In a 5-4 ruling, the Court upheld the first-ever federal 

ban on abortion procedures but did not overrule prior holdings that abortion restrictions 

must never endanger women’s health.i 

Ayotte v. Planned Parenthood of Northern New England (2006), an amicus brief prepared 

by WLP on behalf of nine groups in support of Planned Parenthood’s position that the lower 

courts had properly found New Hampshire’s parental notification law unconstitutional, be-

cause it did not include an exception allowing doctors to perform an emergency abortion for 

a minor who had not notified her parents without obtaining permission from a judge.ii  The 

Supreme Court remanded the case for a determination of whether the statute should be 

invalidated entirely or whether a more limited remedy was appropriate.  When New Hamp-

shire repealed the law in 2007, rehearing at the district court level was moot.iii 

Alaska v. Planned Parenthood of Alaska (2004), an amicus brief filed by the WLP in support 

of Planned Parenthood of Alaska’s challenge to Alaska’s judicial bypass law. The brief de-

scribed the enormous burden the judicial bypass procedure would impose upon young 

women in Alaska who seek an abortion.iv  Plaintiffs prevailed at trial, and the Alaska Su-

preme Court affirmed the trial court’s ruling in 2007.v 

Stenberg v. Carhart (2002), an amicus brief submitted by the WLP on behalf of 75 organiza-

tions committed to women’s equality.vi  In a victory for women, the Supreme Court ultimately 

decided that the Nebraska law banning a specific abortion procedure was unconstitutional. 

 
i Carhart, 550 U.S. 124 (2007). 

ii Ayotte v. Planned Parenthood of Northern New England, 546 U.S. 320 (2006). 

iii Ctr. for Repro. Rts., Cases and Resources: Parental Involvement Laws,  http://reproductiverights.org/en/case/ayotte-v-
planned-parenthood-for-northern-new-england-nh (last visited Mar. 6, 2012). 

iv Brief of the National Association of Social Workers Alaska Chapter, Alaska Women’s Lobby, Alaska Pro-Choice Coali-
tion, National Center for Youth Law, Juvenile Law Center, and Jane’s Due Process as Amici Curiae in support of Plain-
tiffs-Appellees, Alaska v. Planned Parenthood of Alaska, No. 6184, 171 P.3d 577 (Alaska 2007), available at 
http://www.womenslawproject.org/Briefs/FINAL_brief_Alaska.pdf.  

v Ctr. for Repro. Rts., Cases and Resources: Parental Involvement Laws, http://reproductiverights.org/en/case/ 
planned-parenthood-of-alaska-v-state-ak (last visited Mar. 6, 2012). 

vi Brief of Amici Curiae of Seventy-Five Organizations Committed to Women’s Equality in Support of Respondent, Sten-
berg v. Carhart, No. 99-830, 530 U.S. 914 (2000), available at http://www.womenslawproject.org/Briefs/PBfinal_ 
equality_brief.pdf. 
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• Abortion providers are singled out for 
intrusive and burdensome reporting re-
quirements125 and extensive facilities 

regulations,126 some of which have 
marginal or no medical benefit for pa-
tients and serve only to make abortion 
care more expensive and complicated 
to provide. 

These restrictions, singly and together, 
prevent many women from obtaining 
abortions and substantially delay the proce-
dures of many more.  Undue delay in ob-
taining abortion care threatens women’s 
health: the later in pregnancy the procedure 
occurs, the more costly it is, the less availa-
ble it becomes, as few providers offer 
second-trimester procedures, and, im-
portantly, the greater the difficulty and 
medical risk of the procedure.127  Ensuring 
prompt access to high quality abortion care 
is essential to safeguard women’s health. 

Barriers to Abortion Care:  Cost 
The cost of unsubsidized abortion care is 
perhaps the single greatest barrier to abor-
tion access in Pennsylvania.  In 2011, a 
clinic-based first-trimester abortion typically 
costs $400-$450.128  As a point of compari-
son, in most counties in Pennsylvania, the 
entire monthly cash assistance allowance 

for a mother with two children is $403.129  
Abortion procedures performed in a physi-
cian’s office or a hospital setting, which 
may be the appropriate care setting for 
medically fragile women, generally cost 
more than clinic-based care.130  

Many women lack insurance that covers 
abortion.  In 2008, 33 percent of women 
who obtained abortion care did not have 
health insurance; 30 percent had private 

insurance, and 31 percent had Medicaid.131  
Of those with private health insurance, 63 
percent paid out of pocket for abortion 
services, for reasons including lack of 
abortion coverage in plan, lack of 
knowledge of plan coverage, high deducti-

bles that prevented use of private insurance 
for this purpose, or reluctance to use cover-
age for fear information would be accessi-
ble to employer, health care provider, or 
family member.132 

Low-income women generally cannot rely 
on Medicaid to cover the cost of abortion 
care.133  Without coverage, they face ex-
traordinary difficulties in raising the money 
for the procedure, usually causing lengthy 
delays.  Private abortion loan funds are able 
to defray these expenses only for a minority 
of the women who seek their assistance.  
Studies conducted by the Guttmacher 
Institute estimate that a shocking 18-35 
percent of women who would have had an 
abortion had it been paid for by Medicaid, 
instead were forced to continue their preg-
nancy.134  

Recent developments affecting private 
insurance coverage of abortion also bode ill 
for Pennsylvania’s women.  While the ACA 
facilitates women’s access to many types of 
health care, it prohibits federal funding of 
abortion care except in cases of rape, incest, 
and life endangerment.135  In addition, it 
permits states to ban the sale, in the health 
insurance exchanges to be created by 2014, 
of insurance covering abortion care.  Presi-
dent Obama has issued an executive order 
reiterating that the ACA extends into the 
health insurance exchanges the same re-
strictions on federal funding for abortion 

care contained in the Hyde Amendment,136 
for the first time expanding abortion re-
strictions into the private insurance market-
place.  While the ACA permits health plans 
to include coverage for abortion if the 
insured purchases the abortion coverage 
entirely with private funds and pays sepa-
rately for it, many states, including Pennsyl-
vania, are moving to ban abortion coverage 
in the exchanges altogether.137  

The Pennsylvania Senate has passed SB 3 of 
2011, banning any sale of abortion coverage 
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in the state exchange except in the case of 
life endangerment, rape, or incest; at this 
writing, this legislation awaits a final vote in 

the state House.138  Even if Pennsylvania 
does not directly ban abortion coverage, as 
this coverage becomes further marginalized 
and requires unwieldy segregation of pre-
mium payments, private insurers may stop 
offering abortion coverage as an option 

because of the added obstacles.139   

The impact of the cost of abortion on the 
accessibility of care has been documented.  
Approximately 58 percent of abortion 
patients report a delay in receiving the 
procedure, and of these women, 60 percent 
attribute this delay to the time it took to 
make arrangements and raise money.140  
More than two-thirds of women having 
abortions beyond the first trimester say they 
were delayed because of problems in af-
fording, finding, or getting abortion ser-

vices.141  An increase of just $25 in the cost 
of an abortion can be expected to prevent 
one or two out of every 100 low-income 
women seeking an abortion from being able 

to obtain one.142 

Barriers to Abortion Care:   
Misinformation 
Foes of abortion rights perpetuate myths 
about abortion to dissuade women from 
obtaining reproductive health care.  For 
example, anti-choice misinformation cam-
paigns have incorrectly tied abortion to 
pregnancy complications, poor birth out-
comes, and infertility, as well as breast 
cancer and mental health problems.143  
Research demonstrates that these claims are 
without basis. 

Contrary to these myths, the most compre-
hensive and up-to-date medical research, 
incorporating studies from 21 countries, 
found that an abortion “does not increase 
the risk of suffering major pregnancy com-
plications during future pregnancies or 
deliveries.  There is no added risk of infant 

mortality or of having a low birth weight 
infant, nor is there increased risk of infertili-
ty, ectopic pregnancy, or miscarriage fol-

lowing an abortion.”144  Illegal abortion 
procedures, however, can be unsafe and 
increase the risk of obstetric complications 
and future infertility for the woman.145 
Dozens of studies have examined the link 
between abortion and breast cancer, and 
not one peer-reviewed study has concluded 
that any such link exists.  The American 
Cancer Society, the U.S. National Cancer 
Institute, and ACOG agree that the existing 
scientific research does not support a link 
between abortion and an increased risk of 

later developing breast cancer.146   

The claim that legal abortion causes a range 
of mental health problems known as “post-
abortion syndrome” is also unfounded.147  
In 2008, following a two-year review of the 
“best scientific evidence published,” the 
American Psychological Association’s Task 
Force on Mental Health and Abortion 
found that a woman who chooses abortion 
is at no greater risk for mental health prob-
lems than if she chooses to carry an unin-
tended pregnancy to term.  The Task Force 
noted that all women making decisions 
about their reproductive health face com-
plex and diverse circumstances, which may 
lead to variability in their psychological 

responses.148  

Some crisis pregnancy centers (CPCs) also 
provide misinformation about pregnancy 
and abortion to women under the guise of 
counseling and health care.  The worst of 
these centers, often staffed by non-medical 
volunteers, aim to convince women not to 
terminate their unintended pregnancies and 
may, through delay tactics, foreclose abor-
tion as an option for women.149  Some of 
these centers provide medically inaccurate 
information and refuse to provide referrals 

for abortion.150   
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Barriers to Abortion Care: 
Violence and Harassment 
Patients, doctors, and staff of reproductive 
health care providers are the targets of 
concerted campaigns of harassment, intimi-
dation, and violence from opponents of 
abortion rights.  The violence orchestrated 
against Pennsylvania providers has taken 
the form of firebombing, arson, clinic 
blockades, bomb threats, death threats, 
stalking, clinic invasions, and vandalism.  
Elsewhere, it has taken the form of murder: 

• On May 31, 2009, Dr. George Tiller of 
the Women’s Health Care Services clin-
ic was shot to death at his church by an 
anti-abortion extremist in Wichita, Kan-
sas.  Dr. Tiller was one of the last re-
maining doctors in the country who 
performed abortions later in pregnancy.  
In 1985, his clinic was bombed, and in 
1993 he was shot outside of his clinic.  
Due to fear for his safety, he routinely 
wore a bullet-proof vest to work and 
drove in an armored car.  His killer, 
Scott Roeder, was convicted of first-
degree murder and sentenced to life in 
prison.151 

• In April 2007, a man placed a home-
made bomb in the parking lot of the 
Women’s Health Center located in Aus-
tin, Texas.  A bomb squad was called 
and disposed of the device, which con-
tained two pounds of nails.  No one 

was injured.152  

• In October 1998, Dr. Barnett Slepian 
was fatally shot in his home in Amherst, 
New York.  James Kopp was convicted 
of second-degree murder and sentenced 
to 25 years to life in prison.  Kopp was 
also convicted and sentenced to life on 
federal charges of violating the Free-
dom of Access to Clinic Entrances Act 
(FACE).153 

• In January 1998, a bomb exploded 
outside of a Birmingham, Alabama 
abortion clinic.  A police officer, Robert 
Sanderson, was killed; several others 
were wounded.  Eric Robert Rudolph 
pled guilty and is serving a life sen-

tence.154 

• In July 1994, Dr. John Bayard Britton 
and his volunteer escort, Mr. James H. 
Barrett, were shot and killed outside of 
a Pensacola, Florida abortion clinic.  
Barrett’s wife June was wounded in the 
attack.  Former minister and anti-
abortion activist Paul J. Hill was con-
victed of murder and sentenced to 
death.155 

• In December 1994, John Salvi walked 
into two Boston-area abortion clinics 
and began to shoot.  He killed two re-
ceptionists and wounded five 

U.S. v. John Dunkle 

In 2007, the U.S. Department of Justice 

brought a civil Freedom of Access to 

Clinic Entrances Act case against a 

Pennsylvania anti-abortion protester 

named John Dunkle, for posting on the 

Internet the names, addresses, and 

photos of Pennsylvania doctors who 

provide abortion care, accompanied by 

detailed instructions on how to kill them.i  

The U.S. Attorney for the Eastern Dis-

trict of Pennsylvania won an injunction 

permanently removing this material from 

the Internet.ii  John Dunkle continues to 

picket Pennsylvania abortion providers 

at their workplaces and their homes. 

i Gonzales v. Dunkle, 2:07-cv-03577 (E.D. Pa. Nov. 
8, 2007) (entering permanent injunction against 
Dunkle), described in Citizen Media Law Project, 
Gonzales v. Dunkle, Nov. 15, 2007, available at 
http://www.citmedialaw.org/threats/gonzales-v-dunkle 
(last visited Nov. 2, 2011). 

ii Id. 
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others.  He was sentenced to life in 

prison without parole.156 

• In March 1993, Dr. David Gunn was 
killed outside of a Pensacola, Florida 
clinic by anti-abortion protester Michael 
Griffin.  Griffin was sentenced to life in 
prison.157  

The threat of violence, together with lesser 
forms of harassment such as telephone 
blockades, vendor and construction boy-
cotts, and frivolous lawsuits by protesters, 
means that abortion providers are living 
under a constant state of siege.  

Legal remedies against clinic violence exist.  
While these laws punish violators and 
improve safety, they do not eliminate all 
threats of violence or invasive tactics used 
by protestors.  Basic state and federal laws 
criminalizing assault, harassment, trespass, 
and arson may apply, as do ordinances 
prohibiting loitering and picketing.  In 
1994, following an escalation of clinic 
violence across the country, Congress 
adopted the FACE Act,158 which provides 
both criminal and civil remedies for the 
obstruction of entrances and exits of repro-
ductive health care facilities as well as 
threats and acts of violence against provid-
ers and their patients.  Since 2009, the Civil 
Rights Division of the U.S. Department of 
Justice has opened 20 FACE investigations 
and has filed six civil FACE complaints, 
which have already resulted in three con-
sent decrees.159  By comparison, the Divi-
sion filed only one civil FACE case in 2007 

and none in the preceding eight years.160   

Courts and legislatures have adopted buffer 
zones to prevent physical confrontations 
between patients and protestors.  Statutory 
buffer zones are limited restrictions on 
expressive activity aimed at unwilling listen-
ers; they exist in many contexts, including 
reproductive health facilities.  There are two 
basic types of buffer zones: fixed buffer 
zones that regulate activity within a defined 

U.S. Court of Appeals 

Upholds Modified 

Pittsburgh Buffer 

Zone Law  

Following the adoption of the Pittsburgh 

buffer zone ordinance, an anti-abortion 

protester filed a lawsuit challenging its 

legality under both the U.S. and Penn-

sylvania Constitutions and state law.  

After the trial court denied the protestor’s 

request for a preliminary injunction to 

prevent the City from enforcing the ordi-

nance against her, and dismissed certain 

claims, she appealed to the U.S. Court 

of Appeals for the Third Circuit.  In an 

October 30, 2009 ruling in Brown v. City 

of Pittsburgh, the Third Circuit upheld the 

constitutionality of both of the buffer 

zones in the ordinance — a 15-foot fixed 

no-protest zone around clinic entrances 

and a floating 8-foot personal bubble 

zone of protection around each person 

approaching the clinic.
i
  However, while 

noting that “the question is close,” the 

appeals court concluded that the specific 

factual record before it did not support 

the combination of the two zones and 

that the City could therefore keep one 

but not both kinds of protective zones.  

The record before the appeals court, 

developed at a preliminary stage of liti-

gation, did not include any testimony of 

any clinic escorts, staff or patients.  The 

appeals court remanded the case to the 

trial judge to permit the City to determine 

which of the two types of buffer zones it 

wished to keep, and the City has decid-

ed to keep the 15-foot fixed no-protest 

zone.  WLP provided research assis-

tance and support for the adoption of this 

buffer zone ordinance by Pittsburgh City 

Council. 

i Brown v. City of Pittsburgh, 586 F. 3d 263 (3d Cir. 
2009). 
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distance from the entrance to a health care 
facility, and floating bubble zones (also 
called personal safety zones) that protect a 
person from being approached by someone 
who is protesting, counseling, leafleting, or 
educating without consent.  Courts have 
upheld such buffer zones in the face of 
First Amendment challenges as reasonable 
time, place, and manner restrictions that 
leave open ample alternative avenues for 
expression.161 

The City of Pittsburgh is the only jurisdic-
tion in Pennsylvania with a clinic buffer 
zone ordinance, which has been enforced 
since 2005.  The Pittsburgh Medical Safety 
Zone Ordinance helps prevent violence 
outside health care facilities by prohibiting 
persons from knowingly congregating, 
picketing, patrolling, or demonstrating 
within 15 feet of the entrance to a health 

care facility.162   

Barriers to Abortion Care:  
Provider Shortage 
Nationally, while 97 percent of surveyed 
OB/GYNS have encountered patients 
seeking abortions, only 14 percent of 
OB/GYNS provide them.163  In Pennsyl-
vania, the abortion provider shortage has 
been particularly dramatic.164  Furthermore, 
Catholic hospitals, which have approxi-
mately one-fifth of all hospital admissions 
in the United States and between 10 and 20 
percent of the admissions in Pennsylva-

nia,165 restrict access to contraception,166 

abortion,167 and even procedures necessary 
when a woman has an ectopic pregnancy or 

miscarries.168  These restrictions are due to 
Catholic hospitals’ adherence to religious 
doctrine contained in the “Ethical and 
Religious Directives for Catholic Health 
Care Services” (Directives).  Directive 47 
permits “operations, treatments, and medi-
cations that have as their direct purpose the 
cure of [a harmful] condition of a pregnant 
woman … when they cannot be safely 
postponed until the unborn child is viable, 

even if they will result in the death of the 
unborn child.”169  In practice, however, 
these hospitals may delay treatment or 
attempt to transfer a potentially unstable 
patient to a non-Catholic hospital, further 

endangering the pregnant woman’s life.170 

Pennsylvania’s provider shortage is likely to 
worsen considerably after the enactment of 
recent TRAP legislation (targeted regulation 
of abortion providers).  Act 122 of 2011, 
which was passed by the Pennsylvania 
General Assembly and signed by Governor 
Tom Corbett on December 22, 2011, 
requires freestanding clinics to meet the 
requirements of ambulatory surgical 

Catholic Hospital  

Penalized for  

Allowing Medically 

Necessary Abortion 

A high-profile example of religious inter-

ference in maternity care came out of 

Phoenix, Arizona.  In 2009, a nun who 

was an administrator at St. Joseph’s 

Hospital approved a medically-

necessary termination of an 11-week 

pregnancy to save the life of the preg-

nant woman after she had developed 

pulmonary hypertension, a potentially 

fatal condition that limits heart and lung 

function.  The Catholic Diocese of 

Phoenix excommunicated the nun and 

eventually retaliated against the hospital 

by removing its Catholic affiliation.i  This 

example highlights how high the stakes 

are when Catholic-affiliated hospitals 

attempt to implement Directive 47 while 

treating pregnant women. 

 
i Mitchell Landsberg, After An Abortion is Performed 
to Save a Life, the Facility Loses its Catholic Affilia-
tion, L.A. Times A10 (Dec. 22, 2010).   
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centers, facilities where riskier, more inva-
sive surgeries of up to four hours’ duration 
take place.  In contrast, most abortion 
procedures are performed in 7 to 15 
minutes and carry less risk of death than a 

penicillin injection.171  Depending upon 
how they are implemented, these require-
ments could force safe abortion providers 
to make costly upgrades with no safety 
benefit for women.  Any increase in cost is 
likely to force women seeking abortions to 
resort to out-of-state providers — or tragi-
cally, to turn to self-help or illegal practi-
tioners. 

Barriers to Maternity Care 
Many women who want to continue a 
pregnancy find it challenging to access 
prenatal and postpartum care.  Under 
federal law, hospitals must treat women in 
labor but are under no general legal obliga-
tion to provide prenatal or postpartum 
care.172  Many Pennsylvania women, partic-
ularly poor women, have few options when 
choosing obstetrical providers, causing 
them to start prenatal care after the first 
trimester of pregnancy, receive inadequate 

care, or get no care at all.173
  At least four 

trends may contribute to inadequate mater-
nity care in Pennsylvania: (1) obstetrical 
providers may be leaving the state or limit-
ing services to only gynecological care; (2) 
maternity wards are closing; (3) fewer 
obstetrical providers are accepting Medi-
caid; and (4) restrictions based on faith-
based objections at religiously-affiliated 
hospitals limit the care pregnant women 
receive.   

The extent to which obstetrical providers 
have shifted their practice area to exclude 
delivery and high-risk care, have left the 
state, or have chosen not to enter the state 
is unclear.174  Several studies, including one 
conducted by the United States General 
Accounting Office (GAO), have found 
more modest shifts in the supply of obstet-
rical providers than surveys conducted by 

Religion and Doctors’ 

Treatment  

Recommendations 

The effect of working in religiously-

affiliated hospitals on doctors’ treatment 

recommendations was examined in a 

2010 study by the National Women’s 

Law Center.  The study focused on de-

cisions relating to potentially dangerous 

pregnancy complications and found 

“four serious lapses in care resulting 

from religious restrictions: 

• Doctors performed medically un-

necessary tests, resulting in delays 

in care and additional medical com-

plications for patients.  These tests 

were done solely to address hospi-

tal administrators’ concerns that the 

treatment complied with religious 

doctrine. 

• Doctors transferred patients with 

pregnancy complications because 

their hospitals’ religious affiliation 

prohibited them from promptly 

providing the medically-indicated 

standard of care. 

• Hospital administrators interfered 

with doctors’ ability to promptly pro-

vide patients with the standard of 

care. 

• Hospital administrators interfered 

with doctors’ ability to provide pa-

tients with relevant information 

about their treatment options.”i 

 

i National Women’s Law Center, Below the Radar: 
Health Care Providers’ Religious Refusals Can 
Endanger Pregnant Women’s Lives and Health 2 
(2011), available at http://www.nwlc.org/sites/default/ 
files/pdfs/nwlcbelowtheradar2011.pdf. 
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medical professional societies.175  The 
GAO reported that, at a rural hospital in 
Pennsylvania, “four of the nine OB/GYNs 
who provide obstetrical care serving two 
counties stopped providing newborn deliv-
ery services,” that “the four remaining 
OB/GYNs were each in their sixties,” and 
that “[s]ome pregnant women now travel 
an additional 35 to 50 miles to deliver.”176  
One researcher found the supply of obste-
tricians decreased by eight percent between 

1993 and 2002.177  To some degree, these 
shifts in obstetrical care providers may be 
connected to natural demographic shifts in 
population.  The population of reproduc-
tive-age women in Pennsylvania dropped in 
the early 2000s, reducing the need for 
obstetrical care in the state.178   

The closing of maternity units and hospitals 
is better documented than the shifts in the 
supply of obstetrical care providers.  Be-
tween 1997 and 2011, 39 maternity wards in 
Pennsylvania closed.179  Many remaining 
obstetrical providers do not accept Medi-

caid.180  As a case in point, in the 2000s, 
women on Medicaid in Norristown have 
seen a dramatic decline in access to prenatal 
care after the federally qualified health 
center stopped offering prenatal care, one 
of two hospital clinics closed its maternity 
unit, and the other hospital clinic made 
plans to move from downtown Norristown 

to a suburban location.181  In 2008-09, 13 
percent of Pennsylvania’s women, ages 18-

64, were on Medicaid.182  For these women, 
it may be challenging to find obstetrical care 
close to home; even after they have found a 
practitioner who accepts Medicaid, they 
may have to wait much longer for a first 
appointment than women with commercial 
insurance would have to wait.183   

Furthermore, maternity care is inaccessible 
to women who are ineligible for Medicaid 
and unable to afford private insurance, as 
well as to underinsured women who do not 
have maternity coverage.  In 2008-09, 12 

percent of women ages 18-64 were unin-

sured in Pennsylvania.184  Some uninsured 
women will qualify for Medicaid after they 
become pregnant.  Those who do not 
qualify for Medicaid may have to pay out-
of-pocket for the cost of prenatal care and 
delivery.  Among those who do not qualify 
for Medicaid in Pennsylvania are undocu-
mented immigrants.185

 

Fortunately, the ACA will likely increase 
access to maternity care.  The purpose of 
this federal law is to expand access to health 
care by requiring everyone to obtain health 
insurance by making health insurance more 
affordable and by increasing the supply of 

medical providers.186  Some of the provi-
sions that are most relevant to reproductive 

health care include:187  

Section 1001:  As of 2010, all new health 
insurance plans must offer, free of charge 
to the patient, all screenings and services 
that the U.S. Preventative Services Task 
Force recommends, including folic acid 
supplementation for pregnant women, 
prenatal and postpartum breastfeeding 
counseling, and screening for several condi-
tions.188  In addition, health insurance plans 
that begin on or after September 23, 2010 
will be prohibited from requiring referrals 
or authorizations for women seeking gyne-
cological or obstetrical care.189 

Section 1201:  As of 2014, health insur-
ance plans may not deny coverage to adults 

with pre-existing conditions.190  This provi-
sion will make health insurance accessible 
to uninsured pregnant women who are 
ineligible for Medicaid and were previously 
ineligible to purchase health insurance or, if 
they were able to purchase insurance, for 
whom the current pregnancy was not cov-
ered in their health plans.   

Section 1302:  Maternal and newborn care 
will be included as “essential health bene-
fits,” part of the medical services that new 
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insurance policies must cover after January 

2014.191 

Section 1402:  As of 2014, uninsured 
women with incomes between 100 percent 
and 400 percent of the federal poverty level 
will be eligible to receive subsidies for 
buying health insurance through state 
insurance exchanges, making insurance 
affordable to those with low to moderate 
incomes.192 

Section 2001:  As of 2014, states will be 
required to provide insurance coverage for 
at least basic essential health services to all 
uninsured individuals with incomes up to 

133 percent of the federal poverty level.193  
This provision is an improvement over the 
current situation, where a substantial num-
ber of pregnant women are uninsured prior 

to pregnancy.194   

Section 2301:  As of 2010, Medicaid will 
cover maternity services provided by free-
standing birth centers, which are licensed 
facilities separate from a hospital or the 
woman’s home where a woman plans to 

give birth.195 

 

Section 2951:  Establishes a Maternal, 
Infant, and Early Childhood Visiting Pro-
gram to provide grants for services in 
communities at risk, beginning in fiscal year 
2010.196 

Section 2952:  Provides support and 
education for families experiencing post-
partum depression and research on post-
partum depression, beginning in fiscal year 
2010.197

 

Section 3114:  For services furnished on 
or after January 2011, certified nurse-
midwives must receive reimbursement 
equal to the rate physicians receive under 
Medicare, which will likely raise reimburse-
ment rates for nurse-midwives overall.198 

Section 4107:  As of 2010, Medicaid must 
cover comprehensive tobacco cessation 
services for pregnant women, including 
diagnostic, therapeutic, and counseling 

services.199 
 
Section 10212:  Establishes a Pregnancy 
Assistance Fund to assist pregnant teens, 
teen parents, and women enrolled in higher 
education with support, as of 2010.200 
 

 
Some of these reforms will not take effect 
until 2014.  At this writing, a bill is pending 
in the Pennsylvania Senate that would 

expand access to maternity care in the 
interim by requiring insurers to cover pre-

natal, pregnancy, and postpartum care.201
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RECOMMENDATIONS FOR REFORM 

In countless ways, our laws and policies fail to support, and in many cases directly impede, 
women’s access to reproductive health care.  The following list of proposals for policy reform 
— by no means comprehensive — illustrates ways in which our public policy could be im-
proved to nurture and support women’s reproductive health. 

Contraception 

• Family planning services should be cost-free for patients who cannot afford to pay for 
them and more accessible to women of all socio-economic classes.202  Family planning 
funding programs such as Title X should be reauthorized and fully funded.  

• Family planning services should be available to all, including undocumented immigrants. 

• Pennsylvania schools should replace abstinence-only education with comprehensive, ev-
idence-based sexuality education.  Funding of abstinence-only programs should be  
discontinued. 

• Emergency contraception should be available at all hospitals that treat sexual assault 
survivors.  

• Emergency contraception should be readily available at all state-licensed pharmacies and 
available without prescription for all females of child-bearing potential. 

• Pennsylvania should audit the Alternatives to Abortion program as well as the CPCs 
with whom the program subcontracts; withdraw state funding from CPCs that dissemi-
nate misinformation on contraception, pregnancy, or abortion; and correct the misin-
formation available on websites subsidized in whole or in part with state Alternatives to 
Abortion dollars. 

Abortion Access 

• Abortion care must be affordable for all women who need it:   

- The Medicaid program should fund all medically necessary abortion care for low-
income women.  Congress should repeal Hyde-type limits on Medicaid; Pennsylva-
nia should repeal funding restrictions in the Abortion Control Act. 

- The Pennsylvania General Assembly should defeat SB 3 and permit women to use 
their own money to buy abortion coverage in the insurance exchanges. 

• Abortion care must be accessible for all women who need it:  

- All legislative efforts to hinder women’s access to abortion should stop.  The Penn-
sylvania General Assembly should repeal Act 122 of 2011, which contains inappro-
priate requirements for and will close safe abortion providers. 

- The Pennsylvania General Assembly should repeal the restrictions imposed by the 
Abortion Control Act that do not protect women’s health and that impede access to 
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care, including the 24-hour mandatory delay, biased counseling provisions, and pa-
rental consent requirement.  

- The Pennsylvania General Assembly should follow Pittsburgh’s example and pass 
statewide clinic buffer zone legislation. 

- Pennsylvania’s Attorney General should enforce FACE. 

- Pennsylvania’s Medicaid reimbursement rate for abortions in cases of rape, incest, 
and life endangerment should be increased to reflect the reimbursement rate availa-
ble through commercial insurance. 

Maternity Care 

• Pennsylvania’s Department of Health should revise its regulations to require at least 60 
days notice when a maternity unit is to be closed so that the community has adequate 
notice.203 

• Pennsylvania’s General Assembly should adopt SB 1063 of 2011 to ensure insurance 
coverage of prenatal, delivery, and post-partum care pending full implementation of the 
ACA.  

• Policy makers should make it a priority to provide more generous supports for pregnant 
women, including increasing welfare cash assistance grant levels, passing paid family 
leave legislation, and defeating legislation to punish pregnant women for unhealthy be-
havior.  
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INTRODUCTION 

The discrimination that women experience in access 

to and cost of health insurance, obtained through 

their employers (the commercial group market) or 

directly from insurers (the commercial individual 

market), negatively affects their access to health 

care and consequently their health.  Women who 

obtain health insurance through the commercial 

group and individual markets experience gaps in 

insurance coverage with respect to pregnancy and 

maternity care, contraceptive services, and abortion 

care.  Furthermore, sex discriminatory pricing of 

insurance deprives women of access to insurance 

altogether.  These gaps cause a broad range of neg-

ative health outcomes for women, including in-

creased risk of maternal illness, low birth rate, 

premature birth, infant mortality, delayed diagno-

ses, chronic illnesses, premature death, exposure to 

medical negligence, and mental health conditions.  

Closing the gaps will improve women’s health. 
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Gaps in Women’s Health Insurance Coverage 

Employer-sponsored coverage is the main form of health insurance for 64 percent of women of 

reproductive age.1  In 2011, only 60 percent of employers in the United States offered health 
insurance, including 99 percent of large employers (with 200 or more employees) and 59 per-

cent of small employers (with between three and 199 employees.)2  According to the 2011 
Kaiser Women’s Health Survey, six percent of women ages 18 to 64 purchase their own private 

insurance through individual policies,3 and 17 percent of women ages 18 to 64 do not have 

health insurance.4  More than 13 percent of Pennsylvania women are uninsured.5  While there 
has been improvement in coverage of women’s health care in employer-sponsored group cov-
erage, gaps persist, largely in the coverage provided by small employers and individual policies. 

 

Contraceptive Coverage 
Nationally, about nine out of ten group 
health insurance policies provide coverage 
for the five most commonly-used forms of 

FDA-approved prescription contraception.6  
This represents a significant increase in 
coverage since 1993, when only 28 percent 
of typical insurance plans covered the five 

leading reversible contraceptive methods.7  
However, a number of women remain 
without adequate coverage for contracep-
tion.  Contraceptive coverage is provided 
less frequently and not as comprehensively 
by small employers and plans sold by insur-

ers to individuals.8 

Costs pose a significant barrier to access to 
contraception.  Contraceptives are expen-
sive, and, with the exception of condoms, 
most of the widely used methods require an 
exam and prescription from a health care 

provider.9  Birth control pills cost between 
$15-$50 plus exam costs; Ortho-Evra (the 
patch) and NuvaRing (the vaginal ring) each 
cost about $15-$80 a month plus exam 
costs; Depo-Provera, a shot, costs $35-$75 
per injection, plus any exam costs, and lasts 
three months; the diaphragm costs $15-$75, 
plus exam costs of $50-$200, requires 
spermicide, and lasts up to two years; 
Implanon, an implant, costs $400 -$800 up 
front for implant, exam, and insertion, and 
lasts up to three years; an intrauterine 
device (IUD) costs $500-$1,000 up front 

for IUD, exam, insertion, and follow-up 

visits, and lasts five to twelve years.10   As a 
consequence, women without health insur-
ance end up either paying high out-of-
pocket costs for preventive care or going 
without contraception.  Currently, even for 
some women with health insurance, high 
co-payments and deductibles might make 

contraception prohibitively expensive.11   

Abortion Coverage 
Many employer-provided health insurance 
policies provide coverage for abortion care.  
A national survey of a representative sam-
ple of health insurers found that in 2002, 
approximately 87 percent of available 
employer-based health insurance policies 

covered abortion care.12  While a 2003 
survey of employers found that only 46 
percent of workers with employer-based 
health insurance policies had coverage for 
abortion care, a substantial number of 
respondents did not know the scope of 

coverage provided.13  This 2003 survey also 
found that coverage for abortion care 
differed substantially between small and 
large employers; 30 percent of small em-
ployers (3-199 employees) and 54 percent 
of large employers (200+ employees) had 
health insurance policies that covered 

abortion care.14  After reviewing both its 
own survey and the Kaiser Family Founda-
tion’s research, the Guttmacher Institute  
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How Much Does Contraception Cost?i 

DEVICE OR PRESCRIPTION ASSOCIATED PHYSICIAN TREATMENT 

Birth Control Pills 
$15 - $50 

a month 

Doctor’s visit for 

exam and history 

in order to obtain 

prescription 

$35 - $250 

The Patch (Ortho-

Evra) 

$15 - $80  

a month 
Medical exam $35 - $250 

Vaginal Ring 

(NuvaRing) 

$15 - $80  

a month 
Medical exam $35 - $250 

Contraceptive 

Injection (Depo-

Provera) 

$35 - $75  

per injection, 

given every  

3 months 

Medical exam 

$35 - $250 for  

1st visit; 

$20 - $40 for each 

subsequent visit 

Diaphragm 

Diaphragm costs 

$15 - $75 and 

lasts 2 years; 

Spermacide gel, 

jelly, or cream 

costs $8 - $17  

a kit 

Medical exam $50 - $200 

Implant (Implanon)  

Medical exam, 

implant, and in-

sertion 

$400 - $800  

every 3 years 

Removal $100 - $300 

Intrauterine Device 

(IUD) 
 

Medical exam, 

IUD,  insertion, 

and follow-up 

visits 

$500 - $1,000 every 

5 – 12 years, de-

pending on device 

used 

 

i
Planned Parenthood, Birth Control, http://www.plannedparenthood.org/health-topics/birth-control-4211.htm (last visited 
Mar. 22, 2012) 

 

concluded that coverage of abortion by 
employers was probably somewhere be-

tween 46 percent and 87 percent.15  

However, many women who obtain abor-
tions either lack insurance for abortion or 
do not use their insurance to pay for the 

procedure.  In 2008, 33 percent of women 
who obtained abortions did not have health 
insurance and the remainder had some type 
of public or private insurance.  Of those 
with health insurance, 57 percent paid out 
of pocket.  Of those with private health 
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insurance, 63 percent paid out of pocket.16  
These women may not have used their 
insurance to cover the procedure because 
their plan did not cover abortion, they did 
not know their plan covered abortion, they 
were afraid their employers or family mem-
bers would find out about the abortion if 
they used their insurance, or the insurance 
deductible was so high that they could not 

use their insurance.17  

Maternity Coverage 
Many individual health insurance policies 
exclude pregnancy-related care, and women 
are forced to either purchase expensive 
supplemental maternity coverage (rider), if 
available, or pay all pregnancy-related costs 
out of pocket.  A 2008 study reported that 
in Pennsylvania, out of the 110 plans avail-
able to 30-year-old women in the individual 
market, only sixteen of them (14.5 percent) 
offered comprehensive maternity cover-

age.18  Another eighteen of the plans of-
fered maternity riders, which cost over $100 

a month in additional premiums.19  One 
year later, a 2009 survey found that only 95 
plans were available in Pennsylvania to 30-
year-old women in the individual market, 
and only eight plans (eight percent) offered 

maternity coverage.20  This is a dramatic 
gap in coverage. 

Pre-existing Condition Rejections 
and Exclusions 
Health insurers’ treatment of pre-existing 
conditions disproportionately impacts 
women.  Insurers frequently reject women 
who apply for individual coverage because 
they have had a cesarean section, breast or 
cervical cancer, or medical treatment for 

domestic or sexual violence.21  One Colo-
rado woman was rejected by an insurance 
company for having previously had a cesar-
ean section, and the company told her that 
she might be eligible for coverage if she 

were sterilized.22 

Gender Rating 
Gender rating prevents individual women 
as well as employers whose workforce is 
predominantly female from purchasing 
insurance.  Gender rating is the practice of 
charging same-aged men and women dif-
ferent insurance premiums; it often results 
in insurers charging substantially more for 
insurance for women than men for equal 

coverage.23   

Individual health insurance plans charge 
women significantly more than men for 
coverage.  A 2009 national study of individ-
ual health plans found that 95 percent of 
the surveyed best-selling plans charged a 
40-year-old woman more than a 40-year old 

man for identical coverage.24  The variations 
in premiums charged by gender by different 
insurers are so wide as to appear more 
arbitrary than consistent with any data 
demonstrating that women use more health 

care than men.25  The fact that almost none 

Insurance Discrimi-

nation Based on  

Domestic Violence 

In 2003, a Pennsylvania woman was 

denied health insurance because her 

medical records reflected care for an 

incident of domestic abuse.  Insurers 

considered domestic violence to be a 

pre-existing condition on which they 

could base denial of coverage.  Advoca-

cy by the Women’s Law Project and the 

Pennsylvania Coalition Against Domes-

tic Violence led to the enactment of a 

Pennsylvania law prohibiting all insurers 

from taking domestic violence into ac-

count when making decisions about 

whom to cover, what to cover, and how 

much to charge.
i
 

 

i
 40 Pa. Stat. §§1171.3, 1171.5(a)(14) (2011). 
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of the plans studied included maternity 
coverage, which would account in large part 
for higher health care usage by women, 
further undercuts insurer rationale for 

charging women more than men.26  Having 
compared pricing for men and women of 
the same age for two comparable individual 
insurance plans listed on www.ehealth 
insurance.com for sale to Pennsylvania 
residents, the study found higher premiums 
charged for 25 and 40-year-old women as 
compared to men of the same age for the 
same coverage.  25-year-old women were 
charged six percent more than 25-year-old 

men for policy A and 38 percent more than 
men for policy B.  Premiums for 40-year-
old women were 21 percent higher than 
premiums for 40-year-old men for policy A 

and 34 percent higher for Policy B.27  The 
study also found that non-smoking women 
are frequently charged higher premiums 
than men of the same age who smoke.  In 
Pennsylvania, 80 percent of the bestselling 
plans in the individual market charge more 
for a 40-year-old woman who does not 
smoke than for a 40-year-old man who 

smokes.28 

IMPACT ON WOMEN’S HEALTH

Women’s lack of access to the full range of 
women’s health care has many adverse 
health consequences.   

Women with inadequate insurance 
coverage may not enjoy the health 
benefits associated with access to 
contraception.   
There are documented health benefits for 
women and infants when pregnancies are 

planned and intended.29  Planning pregnan-
cy enables women to improve their health 
and prevent a range of pregnancy complica-
tions, including gestational diabetes and 

high blood pressure.30  Physicians may also  
advise women to avoid pregnancy for 
medical reasons because of pre-existing 
conditions such as diabetes, coronary artery 
disease, or arthritis, which could be serious-

ly worsened by pregnancy.31  Planned 
pregnancies enable women to engage in 
improved health behaviors which lead to 

improved birth outcomes.32 

Unplanned pregnancies may bring serious 
health consequences to both women and 
infants, including increased risk of infant 
and maternal illness, and a greater chance 
that women will delay seeking prenatal 

care.33  Women with unplanned and unin-

tended pregnancies are less likely to breast-
feed, more likely to suffer poor mental 
health, and more likely to face physical 

violence during pregnancy.34  Children born 
of unplanned pregnancies are at greater risk 
of negative health outcomes, including 
premature birth, low birth weight, poor 
nutrition, child abuse, and infant mortali-

ty.35   

In addition to the health benefits associated 
with planned pregnancies, FDA-approved 
contraceptives are also prescribed for wom-
en’s health beyond contraceptive purposes.  
Oral contraceptives are used for the pre-
vention of a range of medical conditions 
such as endometriosis, polycystic ovary 
syndrome, ovarian cysts, acne, ovarian 

cancer, and endometrial cancer.36 

Lack of coverage for abortion care 
negatively impacts women’s lives 
in numerous ways. 
Abortion is an essential component of 
women’s health care.  It is a safe procedure 
—safer, in fact, than childbirth: the risk of 
death associated with abortion is about one-
tenth of the risk associated with child-

birth.37  In the United States today, legally 
induced abortions performed by trained 
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physicians have a mortality rate of less than 
1 per 100,000 procedures.  There are two 
forms of abortion: surgical and medical.  
The risk of complications from a surgical 
abortion is minimal.  Less than 0.5 percent 
of women obtaining surgical abortions 

experience a complication.  Medical abor-
tion, accomplished by taking Mifepristone, 
approved by the U.S. Food and Drug 
Administration in 2000, has been well 
established in medical literature as a safe 

alternative to surgical abortion.38  Mifepris-
tone is safer than acetaminophen (Tylenol), 

aspirin, and Viagra.39 

Continuing a pregnancy endangers some 
women’s health or even their lives.  A 
variety of medical conditions can worsen 
with pregnancy, including high blood pres-
sure, diabetes and diseases of the heart, 

kidneys, and blood vessels.40  In addition, 
treatment of some medical conditions such 

as severe depression41 or cancer42 can be 
more difficult or pose greater risks when 
the patient is pregnant.  For women with 
these conditions, abortion is a life-saving 
medical procedure. 

Abortion may also be necessary when 
pregnancy results from failed contraception.  
Over half of women having abortions used 
a contraceptive method during the month 

they became pregnant.43  In addition, rape 
survivors who become pregnant from rape 

may need abortion care.44  It is a human 
rights violation to force a rape victim to 

carry a pregnancy caused by rape.45 

Abortion is a medically necessary procedure 
for women who need to terminate an 
unwanted pregnancy.  Abortion care per-
mits women to direct their own lives, de-
termine their reproductive futures, and 
participate equally in the economic and 

social life of the nation.46 Making abortion 
care inaccessible directly interferes with a 

woman’s autonomy to determine her life’s 
course, and thus to enjoy equal status as a 

citizen.47  

When legal abortion is unavailable, some 
women turn to illegal procedures, which 
can be lethal.  In the United States, prior to 
Roe v. Wade, illegal abortions were common, 
with estimates as high as 1.2 million per 

year in the 1950s and 1960s.48  In 1965, 
illegal abortions accounted for 17 percent 
of all deaths attributed to pregnancy and 

childbirth.49  Barriers to safe abortion care 
appear to have been responsible for recent 
deaths and injuries.  In January 2011, West 
Philadelphia physician Kermit Gosnell and 
his staff were charged with crimes including 
murder and infanticide related to his illegal 
abortion practice which targeted low-

income and immigrant women.50  Grand 
jury and state Senate testimony indicated 
that women sought care from Gosnell 
because they could not afford to go to safe, 

reputable doctors.51   

Women with inadequate insurance 
coverage may have unhealthy 
pregnancies.   
Women without maternity coverage are less 
likely to be taking folic acid, an important 
vitamin for pregnant women that prevents 
fetal spinal cord defects, and are less likely 

to receive early prenatal care.52  Women 
who must pay for costs of doctors’ visits 
out of pocket may under-utilize health care 
during pregnancy.  Uninsured women who 
become pregnant are less likely to have had 
a recent pap smear and are less likely to 
know if they have undiagnosed diabetes or 

high blood pressure.53   

Women without health insurance 
often suffer more than those with it. 
Being uninsured is associated with inade-
quate health care services and poor health 
outcomes: 
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• Uninsured adults are less likely to 

receive preventive care and screen-

ings than insured adults.
54  Unin-

sured adults who do receive these rou-
tine services are less likely to receive 

them at the recommended intervals.55  

• Uninsured cancer patients are less 

likely to receive adequate care, and 
thus more likely to die premature-

ly.56  This increased level of mortality is 

likely due to delayed diagnosis.57  For 
example, studies show that breast can-
cer patients who are uninsured or on 
Medicaid are more likely to be diag-
nosed at a late stage of the disease, and 
have a 30-50 percent greater likelihood 
of death than cancer patients with pri-

vate insurance.58   

• Uninsured individuals with chronic 
illnesses are less likely to receive ad-

equate treatment and more likely to 
have adverse outcomes than insured 

individuals.59  Effective management 
of chronic illnesses such as HIV, diabe-
tes, heart disease, end-stage renal dis-
ease, and mental illness requires regular 
health care services and visits with 
health care professionals and active in-
volvement of the patient by monitoring 

and attending to his or her health.60  Pa-
tients without health insurance are less 
likely to have an ongoing relationship 
with a health care provider and have ac-

cess to regular health care services,61 
and are thus at greater risk for adverse 
health outcomes. 

• Uninsured individuals who receive 

hospital care are more likely to be 

subject to medical negligence and 
more likely to die during hospitaliza-

tion than insured individuals.
62  This 

may be because uninsured persons use 
the hospital emergency room more fre-
quently, where there are higher rates of 

adverse events,63 or because uninsured 
persons seek care at a later stage in their 
illness when they are harder to treat. 
Uninsured individuals who receive 
trauma care are less likely to be admit-
ted to the hospital and more likely to 

die than insured trauma victims.64 

• Being uninsured is associated with 

an increased risk of premature 

death.65  Two separate multi-year stud-
ies that compared insured individuals 
with uninsured individuals found, con-
trolling for socio demographic charac-
teristics such as age, income, and self-
reported health status, that one’s status 
as uninsured had a significant impact on 
one’s risk of mortality. 

• Being uninsured may take a toll on 

an individual’s emotional health.  
This is especially true for parents who 
are not able to provide insurance for 
their children, or who fear that their un-
treated health problems may render 
them unable to care for their children.
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Laws Addressing Insurer Coverage of Essential Women’s  
Health Care 

Some state and federal laws require coverage of particular elements of women’s health care in 
both group and individual plans and prohibit sex discrimination in health benefits.  However, 
the existing legal framework leaves gaps that need to be filled.  Some discriminatory practices 
persist in the group market, particularly among small employers who are not subject to these 
laws.  Women are even more vulnerable to discrimination in the individual market, as state 
insurance law generally imposes limited requirements on this market.  In Pennsylvania, individ-
ual health insurance policies are subject to extremely limited regulation, and therefore insurers 
are allowed to charge substantially and unjustifiably higher premiums for individual health 
policies for women than for men and to exclude coverage for essential aspects of women’s 
health care.  The Patient Protection and Affordable Care Act (ACA), once fully implemented, 
will close many of these coverage gaps by mandating and subsidizing coverage and addressing 
many discriminatory practices. 

 

Coverage for Contraception 
Title VII of the Civil Rights Act of 1964 is 
the federal law prohibiting sex discrimina-
tion in employment, including employee 

benefit plans.66  It provides significant 
protection for contraceptive coverage in 
group plans offered by employers with 
fifteen or more employees.  The Equal 
Employment Opportunity Commission 
(EEOC), which is responsible for enforce-
ment of Title VII, has determined that the 
exclusion of prescription contraceptives 
from an employer-based health insurance 
plan that covers other prescription drugs 
and devices and preventive care generally is 
an unlawful employment practice that 
discriminates on the basis of sex and preg-
nancy in violation of Title VII and the 

Pregnancy Discrimination Act (PDA).67   

Several federal courts agreed with the 
EEOC that excluding coverage for contra-
ception in plans that covered a full range of 
preventive health services amounts to 
unlawful discrimination under Title VII and 

the PDA;68 however one court, the Eighth 
Circuit Court of Appeals, whose opinions 
bind only the seven states in that circuit, 

rejected that view.69  The EEOC maintains 
its interpretation of the law that the denial 
of contraceptive coverage from an other-

wise comprehensive employee health bene-

fits plan is unlawful discrimination.70  The 
Pennsylvania Human Relations Act 
(PHRA), which prohibits sex discrimination 
by Pennsylvania employers with four or 
more employees, prohibits sex discrimina-
tion in employer health benefit plans in the 

same manner as Title VII.71 

Contraceptive equity laws, adopted in 

twenty-eight states,72 require all insurance 
policies in both the group and individual 

markets73 that offer prescription coverage 
to cover FDA-approved contraceptive 

drugs and devices.74  Attempts to pass 
Pennsylvania legislation requiring insurance 
providers that offer prescription coverage 
to include prescription contraceptive drugs 

and devices have been unsuccessful.75  In 
2011, House Bill 414 was introduced in the 
Pennsylvania General Assembly as a re-
newed attempt to require insurance compa-
nies to provide contraceptive coverage 
equal to coverage offered for other pre-

scription medication.76  The bill is currently 
before the Pennsylvania House of Repre-
sentatives Insurance Committee. 

The Women’s Health Amendment to the 
ACA requires the Department of Health 
and Human Services (HHS) to develop a 
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list of covered preventive health services 

for women.77  HHS contracted with the 
Institute of Medicine (IOM) to develop 
recommendations, and IOM has received 
recommendations from a panel of experts, 
which included recommendations to in-

clude contraception.78  In August 2011, 
HHS issued guidelines developed in con-
junction with recommendations from the 
IOM, which require all new health insur-
ance plans beginning on or after August 1, 
2012 to cover contraception, in addition to 
other preventive women’s health services, 

with no copayments or cost sharing.79   

Coverage for Abortion 
Title VII requires employers to include 
abortion coverage in their health insurance 
benefits “where the life of the mother 
would be endangered if the fetus were 
carried to term” and “where medical com-
plications have arisen from an abortion” 
and does not prevent employers “from 
providing abortion benefits or otherwise 
affect[ing] bargaining agreements in regard 

to abortion.”80  Pennsylvania state insur-
ance law does not require either group or 
individual health insurance policies to cover 
abortion, and current legislative proposals 
attacking insurance coverage of abortion 
threaten to reduce access to abortion care 
nationwide and in Pennsylvania.   

The debate about abortion that ensued 
when the ACA was considered by Congress 
resulted in the ACA’s allowing insurers and 
states to exclude insurance coverage for 
abortion care.  The ACA permits insurers 
to decide whether to cover abortion beyond 
cases of life endangerment, rape, and incest 
and requires insurers that cover abortion to 
comply with strict requirements for segre-
gation of funds, which might deter such 

coverage.81  The ACA also explicitly allows 

states to pass their own laws banning insur-

ance coverage of abortion in exchanges.82  
Congress continues to debate abortion 
coverage; legislation has been introduced 
that seeks to prohibit federal funds from 
being used for any health benefits coverage 
that includes coverage of abortion, except 
in the case of rape, incest, or life endanger-

ment of the woman.83  In Pennsylvania, as 
in many other states, legislation has been 
introduced to ban coverage for abortion 
care by any health insurance plan offered 
through the state health insurance exchange 
(state-sponsored marketplace for purchase 
of health insurance) to be created by 2014 
as part of the ACA, except in the case of 
rape, incest, or life endangerment of the 

woman.84   

Coverage for Maternity Care 
Federal and state anti-discrimination laws 
restrict employer group plans from exclud-
ing maternity care from coverage.  Title VII 
requires employers that offer group health 
insurance and have fifteen or more employ-

ees to include coverage for maternity care.85  
In Pennsylvania, the PHRA offers similar 
protection and applies to employers who 

employ four or more employees.86  Federal 
and state insurance mandates also offer 
some protection for pregnant women.  
Both Federal and Pennsylvania law require 
all group and individual health insurance 
policies that include coverage for maternity 
care to cover a minimum of 48 hours hos-
pital stay following a vaginal birth and 96 
hours hospital stay following a cesarean 

section.87  These provisions do not man-
date maternity coverage; they just provide 
minimum levels required if the plan in-
cludes maternity coverage.  Nor do they 
mandate prenatal care or post-partum care.   
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Beginning in 2014, the ACA will require all 
new insurance plans in the individual, small 
group, and exchange markets to include 
coverage for maternity and newborn care as 

an “essential health benefit.”88  The ACA 
left the specific definition of maternal and 

newborn care up to HHS89, which has 
clearly not defined it.  

In an attempt to provide coverage before 
2014, Pennsylvania senators introduced 
Senate Bill 1063, which, if adopted, will 
require Pennsylvania insurers to include 
coverage for prenatal, pregnancy, and post-

partum care.90 

Pre-Existing Condition Rejections 
and Exclusions 
In the group market, the Health Insurance 
Portability and Accountability Act (HIPAA) 
limits pre-existing condition exclusions in 
group health insurance plans to a period no 

longer than twelve months.91  HIPAA also 
prohibits group plans from imposing any 

pre-existing condition exclusion relating to 

pregnancy as a pre-existing condition.92  
However, in the individual market, insurers 
are free to reject applicants entirely because 
of pre-existing conditions or exclude cover-
age for pre-existing conditions indefinitely.   

Pennsylvania has been a leader in limiting 
pre-existing condition exclusions in the area 
of domestic violence.  Pennsylvania law 
prohibits  health insurers from discriminat-
ing against victims of abuse by denying 
them coverage, refusing to renew their 
coverage, cancelling their coverage, exclud-
ing or limiting benefits, or charging them 
higher premiums because of their status as 

victims of abuse.93  

Federally, beginning in 2014, the ACA will 
prohibit insurance companies from apply-

ing pre-existing condition exclusions.94  
This will greatly improve women’s access to 
insurance, as insurers will no longer be able 
to deny or restrict coverage based on a 
woman’s pregnancy or prior cesarean sec-

tion, or any other health condition.95   

Gender Rating 
Most employers who offer employer-based 
health insurance may not, under federal and 
state anti-discrimination laws, charge their 
female employees a higher contribution 
toward their health insurance coverage than 

their male employees.96  As discussed 
above, Title VII and the PHRA prohibit 
covered employers from discriminating 
against employees on the basis of sex with 

respect to health benefits,97 which means 
that any difference in premiums charged by 
insurers on the basis of sex cannot be 
passed on to the employees.  This re-
striction, however, only applies to employ-
ers, not the insurance companies them-
selves.  Therefore, insurance companies 
who provide group coverage may legally 
consider the sex breakdown of the group in 
determining premiums, but employers may 
not pass on any price disparities to their 
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employees.  This may be especially prob-
lematic for companies with a predominately 
female workforce, some of which may pay 
as much as $2,000 more in yearly premiums 

per employee.98   

Further, there is no legal protection against 
gender rating for women who purchase 
health insurance through the individual 
market.  Health insurers in Pennsylvania are 
allowed to charge more for women than 
men, because there is no state or federal 
regulation limiting or prohibiting gender 

rating in the individual market.99   

Pennsylvania insurers have historically been 
subject to little rate regulation.  The Penn-
sylvania Accident and Health Filing Act 
until recently required insurers to file rates 
only for individual coverage and limited 
types of small group plans (only individual 
and small group Blue Cross and HMO 
products); it did not require filing of rates 

for all group plans, 100 nor did it require the 
insurance commissioner to approve or 

disapprove health insurance rates.101  Ra-
ther, it allowed filed rates to become effec-
tive unless disapproved within 45 days of 
filing.  Amended to comply with new ACA 
requirements, Pennsylvania’s rate law now 
requires the filing of rates for small group 
plans as well as individual plans.  However, 
it does not require the Insurance Depart-
ment to review an insurer’s rates unless the 
rates have increased by 10 percent or more, 
and it continues to permit rates to become 

effective unless disapproved.102  Although 
Pennsylvania’s Unfair Insurance Practices 
Act prohibits sex discrimination with regard 
to underwriting standards and practices and 
eligibility requirements, this prohibition 

does not apply to rating.103   

Beginning in 2014, the ACA will prohibit 
insurance companies in the individual and 

small group markets from gender rating.104  
However, the ACA does not prohibit health 
insurers from gender rating in the large 

group market, leaving a loophole that may 
negatively affect predominantly female 
workplaces. 

Additional Women’s Health Care 
Mandates 
Pennsylvania requires both group and 
individual health insurance policies to cover 

mammograms,105 mastectomies and breast 

reconstruction,106 annual gynecological 

exams,107 and routine pap smears.108  In 
addition, as of September 23, 2010, the 
ACA requires new plans to cover many 
preventive services without a copayment 
and without regard to any deductible, in-
cluding mammograms every 1-2 years for 
women over age 40, cervical cancer screen-
ing, and screening and tests for pregnant 

women.109  Further, the ACA separately 
guarantees that all new insurance plans will 
cover preventive services, including coun-
seling, screenings, and interventions, that 
have received a rating of either “A” (mean-
ing a high certainty of substantial net bene-

Businesses Pay  

More for Female  

Employees 

Linda Bettinazzi, the president and CEO 

of Visiting Nurse Association of Indiana 

County, pays $2000 more than the na-

tional average, per employee, for em-

ployee health insurance because nearly 

all of her 175 employees are women.  

Feeling betrayed and angry at the un-

fairness, Bettinazzi is, for the first time, 

asking employees to contribute to pre-

miums, and the board of directors is 

looking at higher deductible policies.
i
 

 

i
 Jenny Gold, Health Care Fight Becomes a Battle of 
the Sexes, Oct. 28, 2009, http://www.msnbc.msn. 
com/id/33483625/ns/business-small_business/ (last 
visited Nov. 10, 2011). 
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fit) or “B” (meaning a high certainty that 
the net benefit is moderate) from the Unit-

ed States Preventive Services Task Force.110  
These services, which must be covered and 
provided without cost-sharing, include folic 
acid supplements, blood pressure screening, 
breast feeding counseling, and many other 
services, and will be an enormous benefit to 

women.111 

Recent HHS guidelines also require that 
health insurance plans beginning on or after 

August 2012 cover, without any co-pay-
ment or cost sharing, the following services: 
well-women visits, screening for gestational 
diabetes, human papillomavirus screenings 
for women over thirty, sexually-transmitted 
infection counseling, human immunodefi-
ciency virus screening and counseling, 
contraceptive methods and counseling, 
lactation consultation and supplies, and 
domestic violence screening and counsel-

ing.112 
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RECOMMENDATIONS FOR REFORM 

ACA Implementation 

• Pennsylvania should take all necessary steps to enact legislation and establish procedures 
in order to be ready to timely implement the ACA in a way that provides affordable and 
accessible quality health care for all Pennsylvanians, including providing for the essential 
health care needs of women.   

Contraceptive Coverage 

• Pennsylvania should adopt legislation mandating coverage of contraceptive methods 
and services by all insurers and all employers, which will expand contraceptive coverage 
beyond the limits of current law.  Under the ACA, the contraceptive coverage require-
ment applies only to new private health plans written on or after August 1, 2012. 

Abortion Coverage 

• The state and federal governments should expand insurance coverage of abortion, in-
cluding in the ACA insurance exchanges, to ensure access to safe abortion services. 

• The Pennsylvania General Assembly should defeat Senate Bill 3 and permit women to 
use their own money to buy abortion coverage in the insurance exchanges. 

Maternity Coverage 

• Pennsylvania should adopt Senate Bill 1063,113 requiring all health insurance plans to 
cover comprehensive maternity care, including prenatal care, delivery, and post-partum 
care.  Immediate adoption of this bill will provide necessary and essential care for wom-
en prior to the 2014 effective date of the ACA.  Several states have passed laws that re-

quire all health insurance policies to cover comprehensive maternity care,114 and Penn-
sylvania should follow suit.  

• HHS should adopt a broad definition of maternity coverage as part of the essential 
health benefit package and Pennsylvania should implement the maternity coverage re-
quirement to include comprehensive prenatal, delivery, and post-partum care. 

Pre-Existing Condition Coverage 

• Pennsylvania should enact legislation that will prohibit insurers from rejecting applicants 
because of pre-existing conditions prior to the effective date of the ACA.  Several states 
have legislation that requires insurers in the individual market to accept anyone who ap-

plies for coverage,115 and Pennsylvania should adopt such a requirement.116  At a mini-
mum, Pennsylvania should enact legislation that prohibits a prior or current pregnancy, 
or any condition relating to a prior or current pregnancy, from being considered a pre-
existing condition, a major barrier to health insurance for women. 
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Gender Rating 

• Congress should enact federal legislation that will prohibit gender rating in the large 
group insurance market.  The ACA has left this loophole, which will especially hurt em-
ployers in sectors that employ a disproportionate number of women.  Without such leg-
islation, these employers might find that health insurance is prohibitively expensive, and 
they might require employees to pay high contributions toward their insurance cover-

age.117 

• Pennsylvania should enact legislation that will immediately prohibit gender rating in the 
individual and group markets.  Several states have already prohibited gender rating in 

the individual health insurance market,118 and Pennsylvania should also prohibit gender-
based rating until the ACA goes into effect. 
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INTRODUCTION 

Until 1993, the Food and Drug Administration 

(FDA) excluded women from participating in 

drug treatment trials. Although women are no 

longer explicitly excluded from clinical drug 

trials, the sex breakdown of subjects paints an 

incomplete picture about how much is known 

(or unknown) about a drug’s effects on women.  

Pregnant women especially lack information 

about how FDA-approved drugs will affect them 

or the fetus.  The exclusion of women from clini-

cal drug trials has had major repercussions 

throughout the years.  Women have suffered 

severe health consequences when drugs are ap-

proved for use and prescribed without appro-

priate testing.   
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Sex Discrimination in Drug Trials 

The importance of analyzing data from 
clinical drug trials by sex cannot be over-
stated.  Both the pharmacokinetics (what 
the body does to the drug) and the pharma-
codynamics (what the drug does to the 
body) of drugs are often different in men 

and women.1  These differences can be 
attributed to differences in body size and 
composition and the effects of hormones in 

men and women.2  Women’s menstrual 
cycles, pregnancies, hormonal birth control, 
and hormone replacement therapy can also 

drastically alter the effects of a drug.3  A 
2001 General Accounting Office (GAO) 
report found that among new drug applica-
tions (NDAs) that reported sex-specific 
analyses, one-fifth reported statistically 
significant differences in safety between 
men and women, and one-half found statis-

tically significant differences in efficacy.4 

Historically, FDA policies prevented drug 
companies from collecting adequate data 
about a drug’s effects on women.  The 1977 
FDA guidelines recommended excluding 
“women of childbearing potential” from 
clinical drug trials in order to protect fetus-

es,5 and, although an exception was made 
for drugs that treated life-threatening ill-

nesses,6 this guideline amounted to an 
outright exclusion of women from drug 

trials.7  In 1993, the FDA published guide-
lines that removed the ban on including 
women of childbearing potential, but these 
new guidelines did not include an affirma-

tive mandate to include women in trials.8  A 
2000 FDA binding rule permits the FDA to 
place a hold on an application if the spon-
sor proposes to exclude participants based 

on reproductive potential,9 but this rule 
does not include an affirmative mandate to 
recruit women or enroll a specific number 

of women.10  Although female participation 
in drug trials has increased so that both 

sexes are now equally represented,11 this 

seeming equality may be insufficient, con-
sidering that the incidence and prevalence 
of certain conditions is greater in women 

than in men.12 

Further, only a small portion of clinical 
trials analyzes the generated data by sex, 
and most trials are not prospectively de-

signed to capture sex differences.13  A 1988 
FDA guideline called for sex-specific anal-

yses of data in NDAs;14 however, in 1993, 
the FDA and the GAO determined that 

sex-specific analyses were not being done.15  
The 1993 FDA guidelines reiterated the 

importance of analyzing data by sex.16  In 
1998, the FDA published a final rule that 
revised NDA content and format regula-
tions to require that safety and efficacy data 

be presented separately by sex,17 and this 
rule allowed the FDA to refuse to accept 
any application that did not analyze the data 

by sex.18  In spite of this rule, a 2001 GAO 
study found that one-third of NDA sum-
mary documents submitted failed to meet 
the requirements for analyzing data by 

sex.19  The study found that although all of 
the NDAs reviewed included enough wom-
en to indicate effectiveness in women, often 

there was no analysis of the data by sex.20  
The National Institutes of Health (NIH) 
also emphasizes the importance of analyz-
ing data from clinical trials by sex, but the 

NIH guidelines are non-binding.21  The 
failure to perform data analyses consistently 
and uniformly by sex is problematic in light 
of what we know about how sex differences 
impact drug safety and efficacy.   

Although legal barriers to participation no 
longer exist, practical barriers may still 
prevent or discourage some women from 

participating in drug trials.22  Women are 
often the primary caretakers in families, and 
are therefore less mobile and have less time 

to participate in drug trials.23   
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Another problem is that drug companies do 

not test drugs in pregnant women.24  These 
companies and the FDA justify the exclu-
sion of pregnant women from drug trials 
based on the duty to protect the fetus from 

any potential harm.25  And yet doctors 
commonly administer drugs to pregnant 
women, subjecting them to unknown 

risks.26  Although the FDA maintains a 
pregnancy exposure registry that compiles 
information about drugs’ effects on preg-

nant women and fetuses,27 this registry is 
too limited in scope to be a useful tool for 

most women.28   

Further, politics may interfere with good 
science to the detriment of women’s health.  
For example, when the makers of Plan B, 
an emergency contraception pill, applied for 
over-the-counter status for their drug, they 
assumed it would be a fairly straightforward 

application and approval process.29  Despite 
the good science and solid medical evidence 
in favor of approving Plan B for over-the-

counter use,30 the pharmaceutical company 
encountered a series of unprecedented 

roadblocks.31  Plan B was ultimately ap-
proved for over-the-counter use in 2006, 
but only after three years of repeated con-
sideration, an unnecessary federal rulemak-

ing procedure, and a lawsuit against the 
FDA by the Center for Reproductive 

Rights.32  Plan B’s over-the-counter ap-
proval is more limited than other over-the-
counter drugs, because it is approved only 
for women 17 and older and available only 

at health clinics and pharmacies.33  In 2011, 
after reviewing relevant scientific data, FDA 
commissioner Margaret Hamburg conclud-
ed that Plan B “is safe and effective and 
should be approved for nonprescription use 

for all females of child-bearing potential.”34  
However, in an unprecedented and unilat-
eral move, Secretary Kathleen Sebelius of 
the United States Department of Health 
and Human Services overruled the FDA’s 

recommendation,35 leaving Plan B available 
by prescription-only for women under age 

17.36  

 

Impact on Women’s Health 

The exclusion of women from clinical drug 
trials has had major repercussions through-
out the years.  Women have been made into 
guinea pigs at the medical provider’s office 
and pharmacy, taking medications with little 
or no information about their safety or 
possible side effects.  The invisibility of 
women and women’s health permeates the 
pharmaceutical industry.  For example, 
beginning in 1938, pregnant women were 
prescribed Diethylstilbestrol (DES) to 

prevent miscarriages.37  Research in the 
1950s showed that DES in fact did not 

prevent miscarriages, but doctors continued 
to prescribe the drug until 1971, when the 
FDA published research showing that DES 
caused vaginal cancer in girls and women 
who had been exposed to DES while in the 

womb.38  Oral contraceptives were ap-
proved by the FDA in 1957 and widely 
used before information about dangers 
associated with higher doses of estrogen 

came to light.39  More recently, millions of 
menopausal women were prescribed hor-
mone replacement therapy, until a 2002 
NIH study brought to light the increased 
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risk of breast cancer, stroke, and heart 
attack associated with hormone replace-

ment therapy.40  This NIH study, which has 
been going on for more than twenty years, 
recently produced new findings indicating 
that in some cases, estrogen-only hormone 
replacement therapy actually decreased a 
woman’s risk for breast cancer and heart 

attack. 41  This study, focusing as it does on 
women’s health, has improved our under-
standing of the effect of hormones on 
women, demonstrating the importance of 
increased research dedicated to the effect of 

medications on women.42  

Evidence supports the conclusion that the 
virtual exclusion of women from clinical 
drug testing has harmed women’s health.  
Data show that women are more likely than 
men to have negative reactions to pre-

scribed drugs.43  For example, a 2001 GAO 
report found that prescription drugs that 
were taken off the market caused more 

adverse effects in women than in men.44  
The report found that eight of the ten drugs 
withdrawn from the U.S. market between 
1997 and 2001 posed greater health risks 

for women than for men.45  Certainly, the 
harms associated with inadequate clinical 
drug testing disproportionately fall on 
women. 

For women, the dearth of information 
about safety and efficacy of medications 
exposes them to risks when they take those 
medications.  There is also the risk that 
women will forego needed treatments 
because they do not have enough infor-
mation about a drug to make an informed 
decision about whether or not to take it.  
These risks are especially great for pregnant 
women, who have virtually no information 
about the potential for fetal harm.  For 
example, during the 2009 H1N1 influenza 
pandemic, the absence of research about 
the safety and efficacy of Tamiflu for preg-
nant women may have led doctors to pre-
scribe inadequate doses, contributing to the 
higher complication rate among pregnant 

women.46 

Finally, the exclusion of women from 
clinical trials has harmed women by denying 
them the opportunity to receive certain 
treatments.  Clinical trials are treatments in 

and of themselves.47  If pregnant women 
are unable to participate in trials, they are 
unable to avail themselves of possible 
treatment opportunities.  For pregnant 
women who otherwise have no access to 
health care, exclusion from trials may de-

prive them of basic health care.48 
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RECOMMENDATIONS FOR REFORM 

FDA 

• The FDA should require that the pool of participants in the trial of a new drug reflect 

the prevalence in various groups of the condition the proposed drug aims to treat.49  It 
is not enough to include an equal number of men and women in a clinical drug trial; ra-
ther, if a condition presents itself more frequently in women than in men, that should 
be reflected in the composition of the subjects.  In addition to sex, researchers should 
also strive for proportionality by age, ethnicity, and any other relevant category. 

• The FDA should enforce the requirement that data analyses be performed for each sex.  
The FDA has the power to reject NDAs that do not separate data this way, but has 
been reluctant to use this power.  To ensure that pharmaceutical companies comply 
with FDA regulations in this regard, the FDA must establish and enforce consequences 
for noncompliance. 

• The FDA should require mandatory reporting of sex differences in side effects and risks 
on drug labels.  If the sex-specific analyses show differences in either safety or efficacy, 

the FDA must require that these differences be clearly marked on drug labels.50   

• The FDA should expand its Pregnancy Exposure Registry program.  As of December 
27, 2011, only 56 pregnancy exposure registries were listed on the FDA website.51  The 
FDA should encourage pharmaceutical companies to expand their pregnancy exposure 
registries by setting up registries for more drugs and medical conditions and by enrolling 
more women in these studies. 

Pharmaceutical Companies 

• Pharmaceutical companies should offer solutions to the practical barriers to participa-
tion in clinical trials.  To encourage women, especially those with caretaking responsibil-
ities and jobs, to participate in clinical trials, the sites should be easily accessible, have 

extended hours, and have on-site childcare services.52  Additionally, medical referrals 
should not be required, as referrals rule out participation by women without access to 

regular health care.53 

Government Officials, Pharmaceutical Companies & Researchers 

• Government officials, pharmaceutical companies, and researchers should eliminate poli-
tics from drug treatment trials and decisions regarding drug availability.  Decisions re-
garding drug treatment trials and drug availability should be based on relevant scientific 
data and the need for research related to women’s health.   
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